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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-23) 
REVOCATION OF CUSTOMS BROKER’S LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that on March 7, 1995, the following 
Customs broker licenses were revoked by operation of law due to the 
failure of the broker to file the triennial status report as required by 
19 CFR 111.30(d). These licenses were issued in the Los Angeles Cus- 
toms District. 





Customs broker License No. 


Christopher Carle 10478 
Lisa Crum 11775 
Mark Dawson 7156 
Troy Erickson 12605 

12628 





Joel Meyer 
Janice Powell 
Kelly Reed 
Charlene Stecher 
Horace Taylor 
Robert Waggoner 
Susan Yoshinaga 





Hence, the subject licenses are revoked. 


Dated: March 21, 1995. 


PHILIP METZGER, 
Director, 
Trade Compliance Division. 


{Published in the Federal Register, March 27, 1995 (60 FR 15817)] 
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(T.D. 95-24) 
REVOCATION OF CUSTOMS BROKER’S LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that on March 1, 1995, the Secretary 
of the Treasury, pursuant to Section 641, Tariff Act of 1930, as amended 
(19 U.S.C. 1641), and Part 111.45(a) of the Customs Regulations, as 
amended (19 CFR 111.45(a)), ordered the revocation of the license (No. 
5954) issued to George Louis-Ferdinand in the New York Customs 
Region. 


Dated: March 21, 1995. 


PHILIP METZGER, 
Director, 
Trade Compliance Division. 


[Published in the Federal Register, March 27, 1995 (60 FR 15817)] 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 21, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF TRACTORS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion of certain models of the Massey-Ferguson wheeled tractor. Notice 
of the proposed modification was published ‘on February 15, 1995, in the 
CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 5, 1995. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On February 15, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 7, proposing to modify Headquarters 
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ruling 951434, dated June 23, 1992, which held, in part, that certain 
Massey-Ferguson (MF) tractor models were classifiable free of duty as 
tractors suitable for agricultural use, in subheading 8701.90.10, Har- 
monized Tariff Schedule of the United States (HTSUS). Only one com- 
ment was received in response to the notice. The commenter noted that 
the absence of power take-off (PTO) and three point hitch (TPH) should 
not preclude a tractor from being considered suitable for agricultural 
use if it is being used for agricultural pursuits. The commenter further 
noted that the minimal number of sales of the tractor models in ques- 
tion to agricultural end users supported the conclusion that they were 
not suitable for agricultural use. To be “suitable for agricultural use” a 
tractor must be actually, practically and commercially fit for such use. 
PTO and TPH are compelling factors militating in favor of classifica- 
tion as agricultural tractors. However, we agree that the absence of 
these features would not preclude a finding of “suitability for agricul- 
tural use” if there is other credible evidence to support such use. We re- 
main of the opinion that the relatively minimal number of sales of the 
tractor models in issue to legitimate agricultural end users is insuffi- 
cient to support a finding that the tractors are suitable for agricultural 
use. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying HQ 951434 to reflect the proper classifi- 
cation of Massey-Ferguson (MF) tractor models 50H and 50HX as other 
tractors, in subheading 8701.90.50, HTSUS. The rate of duty under this 
provision is 1.8 percent ad valorem. HQ 957033 modifying HQ 951434 
is set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 20, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 20, 1995. 


CLA-2:CO:R:C:M 957033 JAS 
Category: Classification 


Tariff No. 8701.90.50 
Mr. Gary GILSTORF 


AGCO MANUFACTURING GROUP 
627 South Cottage 
Independence, MO 64050-4339 


Re: Tractors other than track-laying; suitability for agricultural use, U.S. v. FW. Myers & 
Co., Inc., Subheading 8701.90.10; other tractors; HQ 951434 modified. 


DEAR Mr. GILSTORF: 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed modifi- 
cation of HQ 951434 was published on February 15, 1995, in the CUSTOMS BULLETIN, 
Volume 29, Number 7. As successor to Massey-Ferguson Industrial Machinery, Inc., AGCO 
Manufacturing Group was notified of this fact by letter dated March 2, 1995. 

In HQ 951434, issued to Massey-Ferguson Industrial Machinery, Inc., on June 23, 1992, 
we held that certain MF tractor models were classifiable free of duty in subheading 
8701.90.10, Harmonized Tariff Schedule of the United States (HTSUS), as tractors suit- 
able for agricultural use. 

Inalater ruling, HQ 955502, issued to Massey-Ferguson on March 31, 1994, we held that 
the MF vehicle models 750, 860 and 965 were excavating machines classifiable in subhead- 
ing 8429.59.10, HTSUS. The models 750 and 860 were said to directly replace the MF mod- 
els 50H and 50HX, which were among the models addressed in HQ 951434. We indicated 
that H@ 951434 would be modified accordingly. This modification does not affect the status 
of the MF 50H and 50HX as “tractors.” The issue is the sufficiency of evidence of their suit- 
ability for agricultural use. 


Facts: 


HQ 951434, dated June 23, 1992, addressed the tariff status of a certain line of Massey- 
Ferguson wheeled tractor. We held that the MF 30E, 40E, 50E, 50EX, 50H, and 50HX were 
classifiable in subheading 8701.90.10, Harmonized Tariff Schedule of the United States 
(HTSUS), as tractors suitable for agricultural use. We held the MF 60HX to be classifiable 
in subheading 8701.90.50, HTSUS, a provision for other tractors, because of a lack of evi- 
dence of suitability for agricultural use. 

The provisions under consideration are as follows: 

8701 Tractors (other than tractors of heading (8709): 
8701.90 Other: 

8701.90.10 Suitable for agricultural use * * *Free 
8701.90.50 Other * * *1.8 percent 


Issue: 
Whether the MF models 50H and 50HX are tractors suitable for agricultural use. 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI 6 states in part that for legal 
purposes, the classification of goods in the subheadings of a heading shall be determined 
according to the terms of those subheadings and any related subheading notes and, by ap- 
propriate substitution of terms, to GRIs 1 through 5, on the understanding that only sub- 
headings at the same level are comparable. For the purposes of Rule 6, the relative section, 
chapter and subchapter notes also apply, unless the context requires otherwise. 
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To be “suitable for agricultural use” it must be established that a tractor is actually, prac- 
tically and commercially fit for such use. Evidence of sole use or even principal use is not 
required. However, there must be evidence of substantial actual use in a recognized agri- 
cultural pursuit. U.S. v. FW. Myers & Co., Inc., C.D. 4256, C.A.D. 1097, 476 F. 2a 1377 
(1973). 

In previous rulings on earlier generations of Massey-Ferguson tractors, the models ei- 
ther had power take-off and hydraulic hitch or were imported with attachments and imple- 
ments dedicated to agricultural applications. In addition, sales statistics and end user 
statements supported suitability for agricultural use. However, in HQ 951434 it was 
stated, among other things, that the MF 50H, MF 50HX and MF 60HX are not PTO trac- 
tors, but can accommodate an optional PTO. As you know, power take-off is a feature that 
permits a tractor to utilize a variety of attachments and implements, many of which relate 
directly to agricultural pursuits. In addition, a more thorough review of the end user sur- 
vey submitted in connection with the ruling request that resulted in HQ 951434 indicates 
that of the 181 reported tractor sales during the period in question only 5 MF 50Hs and 
3 MF 50HXs were sold to agricultural end users. For these reasons, we conclude that the 
evidence of record does not support a finding that the MF 50H and the MF 50HX are suit- 
able for agricultural use. 


Holding: 

Under the authority of GRI 1, the Massey-Ferguson (MF) tractor models 50H and 50HX 
are provided for in heading 8701. They are classifiable in subheading 8701.90.50, HTSUS, 
as other tractors. The MF 60HX remains classifiable in subheading 8701.90.50 as indicated 
in HQ 951434. 

HQ 951434, dated June 23, 1992, is hereby modified as indicated. In accordance with 
19 U.S.C. 1625(c)(1) this ruling will become effective 60 days after its publication in the 
CusTOoMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)) 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF CUSTOMS RULING LETTERS 
RELATING TO THE COUNTRY OF ORIGIN OF SHEETS 


ACTION: Notice of modification of four country of origin rulings. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186), this notice advises inter- 
ested parties that Customs is modifying four rulings, all of which con- 
cern the country of origin of flat sheets. These rulings involve the 
determination of the country of origin of flat bed sheets which have had 
capping or piping added to them. Notice of the proposed modification 
was published February 8, 1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered, or withdrawn from ware- 
house, for consumption on or after June 5, 1995. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Textiles 
Classification Branch, (202) 482-7029. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On February 8, 1995, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 29, Number 6, proposing to modify four Customs 
Rulings—New York Ruling Letter (NY) 890346, issued October 8, 1993, 
Customs Headquarters Ruling (HQ) 955780, issued May 17, 1994, HQ 
953378, issued February 19, 1993, and HQ 952909, issued April 12, 
1993. Each of the four rulings concerned the country of origin of flat 
sheets and in each instance, fabric produced in one country was finished 
in a second country by cutting, hemming, and applying piping or cap- 
ping. One comment was received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186) (hereinafter referred to as 
section 625), this notice advises interested parties that Customs is mo- 
difying NY 890346, HQ 955780, HQ 953378, and HQ 952909 and issu- 
ing rulings (HQ 957567, HQ 957566, HQ 957565, and HQ 957463 
respectively) to reflect that the country of origin of the sheets in ques- 
tion is the country where the fabric was formed. copies of our rulings 
modifying NY 890346, HQ 955780, HQ 953378, and HQ 952909 are set 
forth in Attachments A to D of this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 20, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 20, 1995. 
CLA-2 CO:R:C:T 957567 PR 


Category: Classification 
GAIL CUMINS, ESQUIRE 


SHARRETTS, PALEY, CARTER & BLAUVELT, PC. 
67 Broad Street 
New York, NY 10004 


Re: Reconsideration and modification of NY 890346 concerning the country of origin of 
sheets. 
DEAR MS. CuMINS: 


This is in reference to New York Ruling Letter (NY) 890346, issued October 8, 1993, by 
the Area Director of Customs, New York Seaport, addressed to you on behalf of Morgan 
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Group Inc., concerning the country of origin of sheets. We have reviewed that ruling and 
determined that it is partially in error. This modifies that ruling. Pursuant to section 
625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter referred to as section 625), 
notice of the proposed modification of NY 890346 was published February 8, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 6. 


Facts: 


According to the information contained in NY 890346, the goods in question are flat bed 
sheets manufactured as follows: Woven fabric manufactured in Pakistan is shipped to 
Thailand where it is cut and hemmed on three sides and the remaining side is finished with 
contrasting capping. 


Issue: 


The issue presented is which country, Pakistan or Thailand, is the country of origin of 
the subject sheets. 


Law and Analysis: 


Section 12.130, Customs Regulations (19 CFR 12.130), provides, in pertinent part, thata 
textile or textile product which consists of materials processed in more than one foreign 
country shall bea product of the country where it last underwent a substantial transforma- 
tion. A textile or textile product will be considered to have undergone a substantial trans- 
formation if it has been transformed by means of substantial manufacturing or processing 
operations into a new and different article of commerce. 

Customs has consistently ruled that the cutting of fabric on all four sides, and hemming, 
did not, by itself, involve sufficient processing to constitute “substantial manufacturing or 
processing operations.” See the most recent ruling, HQ 956030, of November, 22, 1994. To 
rise to that level, there must be processing in addition to cutting and hemming. Adding cap- 
ping or piping to that processing will not suffice. Piping takes little expense and practically 
no time. Capping usually is used in place of hemming to finish an edge. Both are done for 
minor decorative purposes which have no relation to the utility or manner of use of the 
sheet. capping and piping are distinguishable from adding four inch borders (or extra 
pieces of fabric) which add length, or from substantial ruffles which create a major visual 
impact and, to a degree, change the nature (and possibly the use) of the sheet. 

Holding: 

The country of origin of the flat sheets that were only hemmed on three sides and had 
capping added to the fourth side is Pakistan. NY 890346, dated October 8, 1993, is hereby 
modified to reflect this holding. In accordance with section 625, this ruling will become ef- 
fective 60 days after its publication in the CUSTOMS BULLETIN. Sections 177.10(b) and 
177.10(c), Customs Regulations (19 CFR 177.10(b) and 177.10(c)) are not applicable to rul- 
ings or decisions published pursuant to section 625. Accordingly, the publication of this rul- 
ing neither establishes a uniform practice nor constitutes a change of practice or position 
by the Customs Service. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 








U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, March 20, 1995. 


CLA-2 CO:R:C:T 957566 PR 


Category: Classification 
Mary JO Muolo 


WoLF D. BarTH Co., INC. 
90 West Street 
New York, NY 10006 


Re: Reconsideration and modification of HQ 955780 concerning the country of origin of 
sheets. 


DEAR Ms. Muoio: 

This is in reference to Customs Headquarters Ruling Letter (HQ) 955780, issued May 
17, 1994, by this office, addressed to you on behalf of Ascot & Company, concerning the 
country of origin of sheets. We have reviewed that ruling and determined that it is partially 
in error. This modifies that ruling. Pursuant to section 625(c)(1), Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993) (hereinafter referred to as section 625), notice of the proposed mod- 
ification of HQ 955780 was published February 8, 1995, in the CUSTOMS BULLETIN, Volume 
29, Number 6. 


Facts: 


The goods this ruling is concerned with are described in HQ 955780 as flat bed sheets 
manufactured as follows: Woven fabric produced in Pakistan is shipped to Thailand where 
it is cut and hemmed on four sides, and a row of piping is added. 


Issue: 


The issue presented is which country, Pakistan or Thailand is the country of origin of the 
subject sheets. 


Law and Analysis: 


Section 12.130, Customs Regulations (19 CFR 12.130) provides, in pertinent part, that a 
textile or textile product which consists of materials processed in more than one foreign 
country shall bea product of the country where it last underwent a substantial transforma- 
tion. A textile or textile product will be considered to have undergone a substantial trans- 
formation if it has been transformed by means of substantial manufacturing or processing 
operations into a new and different article of commerce. 

Customs has consistently ruled that the cutting of fabric on all four sides, and hemming, 
did not, by itself, involve sufficient processing to constitute “substantial manufacturing or 
processing operations.” See the most recent ruling, HQ 956030, of November, 22, 1994. To 
rise to that level, there must be processing in addition to cutting and hemming. Adding pip- 
ing to that processing will not suffice. Piping takes little expense and practically no time. It 
is done for minor decorative purposes which have no relation to the utility or manner of use 
of the sheet. 


Holding: 

The country of origin of the flat sheets that were cut and hemmed on four sides and had 
piping added is Pakistan. HQ 955780, issued May 17, 1994, is hereby modified to reflect this 
holding. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Sections 177.10(b) and 177.10(c), Customs Regulations 
(19 CFR 177.10(b) and 177.10(c)) are not applicable to rulings or decisions published pur- 
suant to section 625. Accordingly, the publication of this ruling neither establishes a uni- 
form practice nor constitutes a change of practice or position by the Customs Service. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 20, 1995. 
CLA-2 CO:R:C:T 957565 PR 
Category: Classification 
MR. JOSEPH A. GLEICHER 
POLy-COMMODITY CORPORATION 
175 Great Neck Road 
Great Neck Plaza, NY 11021 


Re: Reconsideration and modification of HQ 953378 concerning the country of origin of 
sheets. 


DEAR Mr. GLEICHER: 

This is in reference to Customs Headquarters Ruling Letter (HQ) 953378, issued Febru- 
ary 19, 1993, addressed to you, concerning the country of origin of sheets. We have reviewed 
that ruling and determined that it is partially in error. This modifies that ruling. Pursuant 
to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter referred to as sec- 
tion 625), notice of the proposed modification of HQ 953378 was published February 8, 
1995, in the CUSTOMS BULLETIN, Volume 29, Number 6. 


Facts: 


The goods this ruling is concerned with are described in HQ 953378 as flat bed sheets 
manufactured as follows: Woven fabric manufactured in Pakistan is shipped to Thailand 
where it is cut to length and width (we assume that means that each sheet is cut on four 
sides) and hemmed. On one sample a row of piping was inserted along the top edge while a 
second sample had capping applied to the top edge. 

Issue: 


The issue presented is which country, Pakistan or Thailand, is the country of origin of 
the subject sheets. 
Law and Analysis: 

Section 12.130, Customs Regulations (19 CFR 12.130) provides, in pertinent part, thata 
textile or textile product which consists of materials processed in more than one foreign 
country shall bea product of the country where it last underwent a substantial transforma- 
tion. A textile or textile product will be considered to have undergone a substantial trans- 
formation if it has been transformed by means of substantial manufacturing or processing 
operations into a new and different article of commerce. 

Customs has consistently ruled that the cutting of fabric on all four sides, and hemming, 
did not, by itself, involve sufficient processing to constitute “substantial manufacturing or 
processing operations.” See the most recent ruling, HQ 956030, of November, 22, 1994. To 
rise to that level, there must be processing in addition to cutting and hemming. Adding cap- 
ping or piping to that processing will not suffice. Piping takes little expense and practically 
no time. Capping usually is used in place of hemming to finish an edge. Both are done for 
minor decorative purposes which have no relation to the utility or manner of use of the 
sheet. Capping and piping are distinguishable from adding four inch borders (or extra 
pieces of fabric) which add length, or from substantial ruffles which create a major visual 
impact and, to a degree, change the nature (and possibly the use) of the sheet. 

Holding: 

The country of origin of the flat sheets that had piping and/or capping added tothe fourth 
side is Pakistan. HQ 953378, dated February 19, 1993, is hereby modified to reflect this 
holding. In accordance with section 625, this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Sections 177.10(b) and 177.10(c), Customs Regula- 
tions (19 CFR 177.10(b) and 177.10(c)) are not applicable to rulings or decisions published 
pursuant to section 625. Accordingly, the publication of this ruling neither establishes a 
uniform practice nor constitutes a change of practice or position by the Customs Service. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 20, 1995. 
CLA-2 CO:R:C:T 957463 PR 
Category: Classification 
JOHN M. PETERSON, ESQUIRE 
NEVILLE, PETERSON & WILLIAMS 
39 Broadway 
New York, NY 10006 


Re: Reconsideration and modification of HQ 952909 concerning the country of origin of 
sheets. 


DEAR MR. PETERSON: 

This is in reference to Customs Headquarters Ruling Letter (HQ) 952909, dated April 
12, 1993, by this office, addressed to you on behalf of Natural Feather and Textiles, Inc., 
concerning the country of origin of sheets. We have reviewed that ruling and determined 
that it is partially in error. This modifies that ruling. Pursuant to section 625(c)(1), Tariff 
Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993) (hereinafter referred to as section 625), notice of the 
proposed modification of HQ 952909 was published February 8, 1995, in the Customs BUL- 
LETIN, Volume 29, Number 6. 

Facts: 

According to the recent submission from your law firm, cotton fabric is woven, dyed, and 
finished in China and then shipped to Hong Kong where it is made into finished bedding 
products. This latter production consists essentially of marking the fabric, cutting it on 
four sides, hemming three sides using single needle lockstitch machines fitted with hem- 
ming attachments, and then adding a wider hem at the top along with a strip of textile fab- 
ric (piping). The piping is stated to add “to the attractiveness and enhances the overall 
visual appeal of the sheet.” 


Issue: 


The issue presented is which country, China or Hong Kong, is the country of origin of the 
subject sheets. 
Law and Analysis: 

Section 12.130, Customs Regulations (19 CFR 12.130) provides, in pertinent part, thata 
textile or textile product which consists of materials processed in more than one foreign 
country shall bea product of the country where it last underwent a substantial transforma- 
tion. A textile or textile product will be considered to have undergone a substantial trans- 
formation if it has been transformed by means of substantial manufacturing or processing 
operations into a new and different article of commerce. 

Customs has consistently ruled that the cutting of fabric on all four sides, and hemming, 
did not, by itself, involve sufficient processing to constitute “substantial manufacturing or 
processing operations.” See the most recent ruling, HQ 956030, of November, 22, 1994. To 
rise to that level, there must be processing in addition to cutting and hemming. Adding pip- 
ing to that processing will not suffice. Piping takes little expense and practically no time. It 
is done for minor decorative purposes which have no relation to the utility or manner of use 
of the sheet. 

Holding: 

The country of origin of the flat sheets that were cut and hemmed on four sides and had 
piping added is China. HQ 952909, dated April 12, 1993, is hereby modified to reflect this 
holding. In accordance with section 625, this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Sections 177.10(b) and 177.10(c), Customs Regula- 
tions (19 CFR 177.10(b) and 177:10(c)) are not applicable to rulings or decisions published 
pursuant to section 625. Accordingly, the publication of this ruling neither establishes a 
uniform practice nor constitutes a change of practice or position by the Customs Service. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 14, APRIL 5, 1995 


PROPOSED REVOCATION OF CUSTOMS DECISION 
RELATING TO TARIFF CLASSIFICATION OF OPTO SENSOR 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed revocation of tariff classification decision. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 [19 U.S.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a decision pertaining to the tariff 
classification of an opto sensor. Comments are invited on the correct- 
ness of the proposed ruling. 


DATE: Comments must be received on or before May 5, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Met- 
als and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a decision pertaining to the tariff 
classification of an opto sensor under the Harmonized Tariff Schedule 
of the United States (HTSUS). 

Classification of merchandise under the HTSUS is in accordance 
with the General Rules of Interpretation (GRI’s). GRI 1 provides that 
classification is determined according to the terms of the headings and 
any relative section or chapter notes. 

In Headquarters Letter (HQ) 953561, issued on April 15, 1993, an 
opto sensor, comprised of a light emitting diode (LED) source and pho- 
totransistor sensor and responsible for shutting down a printing ma- 
chine when the machine is out of paper, was held to be classifiable under 
subheading 8536.50.00, HTSUS (the 1993 precursor to 1995 subhead- 
ing 8536.50.80, HTSUS), which provides for: “[e]lectrical apparatus for 
switching or protecting electrical circuits, or for making connections to 
or in electrical circuits (for example, switches, relays, fuses, surge sup- 
pressors, plugs, sockets, lamp-holders, junction boxes), for a voltage not 
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exceeding 1,000 V: [o]ther switches.” Subheading 8536.50.80, HTSUS 
(1995), provides for: “* * *: [o]ther switches: [o]ther.” 

It is now Customs position that the opto sensor is classifiable under 
subheading 8541.40.80, HTSUS, which provides for: “[p]hotosensitive 
semiconductor devices, including photovoltaic cells whether or not as- 
sembled in modules or made up into panels; light-emitting diodes: 
[o]ther: [o]ptical coupled isolators.” 

In HQ 088341, dated February 26, 1991, we held that similar photo- 
sensors were classifiable under subheading 8541.40.80, HTSUS, be- 
cause the merchandise satisfied the description of an optical coupled 
isolator based upon Harmonized Commodity Description and Coding 
System Explanatory Notes 85.41(B) and (C) and other technical defini- 
tions. We also held in HQ 088341 that photosensors do not meet any of 
the technical descriptions of switches, nor are they similar to any of the 
exemplars listed under Explanatory Note 85.36. 

Customs intends to revoke HQ 953561 to reflect the proper classifica- 
tion of the opto sensor under subheading 8541.40.80, HTSUS. 

Before taking this action, consideration will be given to any written 
comments timely received. HQ 953561 is set forth in Attachment A to 
this document; HQ 088341 is set forth in Attachment B to this decu- 
ment; and proposed HQ 957646, revoking HQ 953561, is set forth in At- 
tachment C to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 


lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: March 17, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


i eiaheeieeetnaiaaieeeeeanmaeeeell 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE 
Washington, DC, April 15, 1993. 
CLA-2 CO:R:C:M 953561 DWS 
Category: Classification 
Tariff No. 8536.50.00 
DIsTRICT DIRECTOR 
US. CusToMS SERVICE 
909 First Avenue, Room 2039 
Seattle, WA 98174 
Re: Protest No. 3001-93-100077; opto sensor; explanatory note 85.36(I); explanatory 
note 85.41(B); chapter 85, Note 5; 8541.40.95. 
DEAR DISTRICT DIRECTOR: 
The following is our decision regarding the request for further review of protest No. 


3001-93-100077 concerning your action in classifying and assessing duty on opto sensors 
under the Harmonized Tariff Schedule of the United States (HTSUS). 
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Facts: 


The merchandise consists of opto sensors, model no. 1990-1142, for use in printing ma- 
chines. The sensor, incorporating a semiconductor, is, comprised of a light emitting diode 
(LED) source and phototransistor sensor which emits an infrared beam. When the print- 
ing machine is out of paper, the infrared beam is interrupted, breaking the electrical circuit 
and shutting down the printing machine. 

The merchandise was entered under subheading 8541.40.95, HTSUS, as photosensitive 
semiconductor devices. However, the entries were liquidated on October 30, 1992, under 
subheading 8536.50.00, HTSUS, as electrical switching apparatus. The protest was timely 
filed by the protestant on January 28, 1993. 

The subheadings under consideration are as follows: 

8536.50.00: seliecuical apparatus for switching or protecting electrical cireuite, or 

for making connections to or in electrical circuits (for example, 
switches, relays, fuses, surge suppressors, plugs, sockets, lamp-hold- 
ers, junction boxes), for a voltage not exceeding 1,000 V: [o]ther 
switches. 

The general, column one rate of duty is 5.3 percent ad valorem. 

8541.40.95: — [p]hotosensitive semiconductor devices, including photovoltaic cells 
whether or not assembled in modules or made up into panels; light- 
emitting diodes: [o]ther: [o]ther. 

The general, column one rate of duty is 4.2 percent ad valorem. 


Issue: 


Whether the optosensor is classifiable under 8536.50.00, HTSUS, aselectrical switching 
apparatus, or under subheading 8541.40.95, HTSUS, as a photosensitive semiconductor 
device? 

Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is determined 


according to the terms of the headings and any relative section or chapter notes. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispositive, are to be used to determine the proper interpretation of the HTSUS. 54 Fed. 
Reg. 35127, 35128 (August 23, 1989). In part, Explanatory Note 85.36(1) (p. 1389) states: 


(I) APPARATUS FOR SWITCHING ELECTRICAL CIRCUITS 


These apparatus consist essentially of devices for making or breaking one or more cir- 
cuits in which they are connected, or for switching from one circuit to another * * * 


We find that, based upon the description under Explanatory Note 85.36(I), the opto sen- 
sor is described under heading 8536, HTSUS. When the paper tray is empty in a printing 
machine, the sensor breaks an electrical circuit thereby shutting down the machine. 

In part, Explanatory Note 85.41(B) (p. 1398) states: 


‘(B) PHOTOSENSITIVE SEMICONDUCTOR DEVICES 


This group comprises photosensitive semiconductor devices in which the action of vis- 
ible rays, infra-red rays or ultra-violet rays causes variations in resistivity or gener- 
ates an electromotive force, by the internal photoelectric effect. 


Based upon the description under Explanatory Note 85.41(B), it is our position that the 
subject opto sensor is not described under heading 8541, HTSUS. The sensor is an electri- 
cal switching apparatus. It does not cause a variation in resistivity or generate an electro- 
motive force. 

It is claimed that chapter 85, note 5, HTSUS, is dispositive as to the classification of the 
opto sensor under the HTSUS. It states that: 

[flor the purposes of headings 8541 and 8542: 

(a) “Diodes, transistors and similar semiconductor devices” are semiconductor de- 
vices the operation of which depends on variations in resistivity on the application of 
an electric field * * * 

For the classification of the articles defined in this note headings 8541 and 8542 shall 
take precedence over any other heading in the tariff schedule which might cover them 
by reference to,-in particular, their function. 
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Chapter 85, note 5, HTSUS, has no effect upon the classification of the merchandise, be- 
cause the sensor is not described under heading 8541, HTSUS. 

Therefore, it is our position that the opto sensor is classifiable under subheading 
8536.50.00, HTSUS. 
Holding: 

For the foregoing reasons, we find that the opto sensor is classifiable under subheading 
8536.50.00, HTSUS, as an electrical switching apparatus. 

The protest should be denied in full. A copy of this decision should be attached to the Cus- 
toms Form 19 and provided to the protestant as part of the notice of action on the protest. 

ARTHUR P SCHIFFLIN, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 26, 1991. 
CLA-2 CO:R:C:M 088341 AJS 
Category: Classification 


Tariff No. 8541.40.80 
Mr. WJ. DOLBEER 


MANAGER CONTRACTS 
AVEX ELECTRONICS 

4807 Bradford Drive 
Huntsville, AL 35805 


Re: Photosensor; photointerrupter; Heading 8541; explanatory note 85.41; subheading 
8541.40.80; McGraw-Hill Encyclopedia of Science and Technology; heading 8536; ex- 
planatory note 85.36(I); subheading 8536.50.00; Kyocera International, Inc. v. United 
States; H. Rep. No. 100-576; IEEE Standard Dictionary of Electrical and Electronic 
Terms. 


DEAR Mr. DOLBEER: 

This in response to your letter of September 11, 1990, requesting a tariff classification 
ruling regarding a photosensor. 
Facts: 


The article at issue is a photosensor or photointerrupter. The sensor is a solid state de- 
vice consisting of a light emitting diode (LED) and a photo darlington transistor (i.e., pho- 
totransistor) mounted in opposite arms of a U-shaped housing so that the light emitted by 
the LED is directed at the receiving surface of the phototransistor. The housing consists of 
two pieces of molded black plastic glued together so that after assembly, the housing, the 
LED and phototransister become an inseparable unit. There are no electrical connections 
between the LED and the phototransister within the unit. 

Photosensors have a wide variety of uses. The most common usage is as a sensor for shaft 
revolution or shaft speed. In this example, the sensor operates by means of a slotted disc 
fastened to the shaft which interrupts the beam from the LED to the phototransistor. In 
the use consideration, the sensor will inhibit the operation of a personal computer unless 
the beam is interrupted by the insertion of a key. 


Issue: 

Whether the photosensor is properly classifiable within heading 8541, Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA), which provides for photosensitive 
semiconductor devices; or classifiable within heading 8536, HTSUSA, which provides for 
electrical apparatus for switching electrical circuits. 

Law and Analysis: 

Heading 8541, HTSUSA, provides for photosensitive semiconductor devices. Thesecom- 

prise devices in which the action of visible rays, infra-red rays or ultra-violet rays causes 
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variations in resistivity or generates an electromotive force, by the internal photoelectric 
effect. Explanatory Note (EN) 85.41. The photosensor at issue satisfies this description. It 
contains an LED which directs emitted rays at the receiving surface of a phototransistor. 
One of the main types of photosensitive semiconductor devices are photovoltaic cells. EN 
85.41(B)(2). These include the special category of devices referred to as photocouples and 
photorelays, which consist of electroluminescent diodes combined with photodiodes, pho- 
totransistors or photothyristors. EN 85.41(3)(2)(iii). 

The photosensor at issue consists of a LED and photo-transistor combined together as 
one unit. An LED is described with electroluminescent diodes as devices which convert 
electric energy into visible, infra-red or ultra-violet rays. EN 85.41(C). Aphototransistor is 
described as a type of photoelectric receiver characterized by a variation in resistivity when 
light rays strike its p njunction. EN 85.41(B)(2)(ii). The phototransistor at issue operates 
by receiving rays from the LED which create a variation in resistivity. When these rays are 
interrupted, by ashaft or key in some cases, this variation in resistivity ceases. Accordingly, 
the photosenser satisfies the description of a photosensitive semiconductor device consist- 
ing of an electroluminescent diode combined with a pototransistor. 

Subheading 8541.40.80, HTSUSA, provides for optical coupled isolators. These are de- 
scribed as very small four-terminal electronic circuit elements that include in an integral 
package a light emitter and light detector. McGraw-Hill Encyclopedia of Science and 
Technology (MH) (6th ed.), vol. 12, p. 419 (1987). The optical emitters most commonly used 
an isolator are LEDs. MH at 419. As stated previously, the photosensor contains a LED. A 
type of light detector used in isolators are light-sensitive devices that modify a voltage or 
current such as photo-transistors. MH at 419. As stated previously the subject photosen- 
sor contains a phototransistor. Furthermore, a LED-silicon detector combination is cited 
as a type of optical coupled isolator. MH at 419. A photo-darlington sensor is cited as a type 
of light detector used in a LED-silicon detector. MH at 420. Accordingly, the photosensor 
satisfies the description of an optical coupled isolator. 

In an optical isolator, the emitting and detecting devices are so positioned that the major- 
ity of the emission from the emitter is optically coupled to the light-sensitive area of the 
detector. MH at 419. This configuration uses an electronic input signal to cause an elec- 
tronic output signal without any electrical connection between the input (ie., LED) and the 
output (i.e., phototransistor) terminals. The subject photosensor satisfies this description. 
It is U-shaped so that the light emitted by the LED is optically coupled to the light-sensitive 
area of the phototransistor. When the rays emitted by the LED are broken by a shaft or key, 
the isolator is no longer coupled and does not produce an output signal. In addition, no elec- 
trical connection exists between the LED are phototransistor within the photosensor. 
Therefore, the subject photosensor also satisfies the descriptions of how an optical coupled 
isolator functions. 

It is argued that only assemblies and panels of photovoltaic cells are included within 
heading 8541, HTSUSA. The language of EN 85.41(b)(2)(i), which deals only with solar 
cells, is cited as support for this argument. This note states that this “heading also covers 
solar cells, whether or not assembled in modules or made up into panels. However, the 
heading does not cover modules equipped with elements, however, simple, (for example, 
diodes to control the direction of the current), which supply the power directly to, for exam- 
ple, a motor, an electrolyser (heading 85.01).” We disagree with this argument for the fol- 
lowing reasons. First, the cited language relates only to solar cells and not photocouples or 
photorelays. Therefore, this language is not applicable to the classification of these devices 
Second, this argument contradicts the text of subheading 8541.40, HTSUSA, which pro- 
vides for photovoltaic cells whether or not assembled in modules or made up in panels” 
(emphasis ace). This language indicates that subheading 8541.40, HTSUSA, includes pho- 
tovoltaic cells, and these cells assembled in modules or made up in panels. Thus, we cannot 


conclude that heading 8541, HTSUSA, is limited to only assemblies and panels of photovol- 
taic cells. 


It is additionally argued that heading 8541, HTSUSA, does not include modules made up 
of devices listed within this heading. We also disagree with this argument. It is contradicted 
by the text of subheading 8541.40, HTSUSA, which states that the photosensitive semicon- 
ductor devices of this subheading include “photovoltaic cells whether or not assembled in 
modules”. In addition, the ENS describes photocouples and photorelays (i.e., types photo- 
voltaic cell) as devices which combine electroluminescent diodes and phototransistors (i.e., 
devices of heading 8541). The subject article satisfies this description because it combines a 
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LED and phototransistor in a module. Therefore, we cannot conclude that heading 8541, 
HTSUSA, does not include modules made up of the devices listed within this heading. 

Heading 8536, HTSUSA, provides for electrical apparatus for switching or protecting 
electrical circuits, or for making connections to or in electrical circuits (for example, 
switches, relays etc.,). These apparatus consist essentially of devices for making or break- 
ing one or more circuits in which they are connected, or for switching from one circuit to 
another; they may be known as single pole, double pole, triple pole, etc., according to the 
number of switch circuits incorporated. EN 85.36(D. This group also includes change-over 
switches and relays. EN 85.36(I). The switches of this heading include small switches for 
use in radio apparatus, electrical instruments., etc., switches of a kind used in domestic 
electrical wiring (e.g., tumbler switches, lever operated switches, rotary switches, pendant 
switches, push button switches) and switches for industrial application (such as, limit 
switches, cam switches, microswitches and proximity switches). 

It is argued that the subject photosensor is properly classifiable within subheading 
8536.50.00, HTSUSA, as an “other switch”. While the subject photosensor may operate as 
a type of “on” and “off” device, in that it can be use to inhibit the operation of a personal 
computer unless the couple is broken between the LED and phototransistor by a key, it is 
not.atype of device described within the terms nor ENS to heading 8536, HTSUSA. Accord- 
ingly, it is Customs position that the subject photosensor is not the type of device intended 
by Congress to be included within this subheading. 

The Court of International Trade (CIT) has addressed the scope of the predecessor provi- 
sion to heading 8536, HTSUSA (i.e, item 685.90, Tariff Schedules of the United States 
(TSUS)). Kyocera International, Inc., v. United States (Kyocera), 527 F. Supp 337, aff'd 681 
F.2d 796 (1982). This case involved the classification of a semiconductor package used in 
integrated circuits. The CIT stated in relation to item 685.90, TSUS, that a seemingly 
broad descriptive tariff term is not to be taken as encompassing every article which may 
literally come within that term but rather only those articles of the type intended by Con- 
gress. Kyocera at 96. The CIT observed that neither integrated circuit packages nor any 
devices including a similar function are mentioned as electrical devices included within 
685.90, TSUS. Kyocera at 97, The CIT conceded that “[p]lainly then, integrated circuit 
packaging was not intended by Congress to be encompassed by the seemingly broad de- 
scriptions in item 685.90.” Kyocera at 98. In this instance, neither photosensors nor any 
devices serving a similar function are mentioned in the text or ENs of heading 8526, HTSU- 
SA. However, photosensors satisfy the description of optical coupled isolators which are 
specifically enumerated within heading 8541, HTSUSA. Therefore, the rationale of Kyoc- 
era supports the conclusion that photosensors also are not the type of device intended by 
congress to be encompassed by the seemingly broad descriptions within heading 8526, 
HTSUSA. 

Congress has indicated that earlier tariff decisions must not be disregarded in applying 
the HTSUSA: The conference report to the Omnibus Trade Bill of 1988, states that “ona 
case-by-case basis prior decisions should be considered instructive in interpreting the 
HTS[USA], particularly where the nomenclature previously interpreted in those decisions 
remain unchanged and no dissimilar interpretation is required by the text of the 
HTS[USA].” H. Rep. No. 100-576, 100th Cong., 2D Sess. 548, 550 (1988). This situation 
exists in the present case. Both item 685.90, TSUS, and subheading 8536, HTSUSA, pro- 
vide for switches and other electrical apparatus for making or breaking electrical circuits. 
In addition, we find no language within the text or ENs to the HTSUSA which require a 
dissimilar interpretation. Thus, we find the interpretation rendered in Kyocera instructive 
in this instance. 

In relation to item 685.90, TSUS, the Court additionally stated that “[t]he field of elec- 
tronics is, of course, a technical one, and it is well settled that instances where the common 
meaning of a technical term is in issue, as here, reliance should not be confined to general 
lexicons, but technical dictionaries may be consulted. Kyocera at 4. Aswitch is described as: 


(1) (electrical systems). A device for opening and closing or for changing the connec- 
tion of a circuit. 

(2) (computing system). A device or programming technique for making a selection, 
for example, a toggle, a conditional jump. 

(3) (electric and electronic parts and equipment). A device for making, breaking, or 
changing the connections in an electric circuit. A switch may be operated by manual, 
mechanical, hydraulic, thermal, harometric or gravitational means, or by electrome- 
chanical means not following within the definition of “relay”. 
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(4) (transmission and distribution). A device for opening and closing or for changing 
the connection of a circuit. 
IEEE Standard Dictionary of Electrical and Electronic Terms, second ed., p. 694 (1977). 
The subject photosensor does not satisfy these technical descriptions of switches. Instead, 
the photosensor satisfies both the technical and HTSUSA descriptions of a photosensitive 
semiconductor device, and more specifically an optical coupled isolator. 
Holding: 

The photosensor at issue is properly classifiable within subheading 8541.40.80, HTSU- 
SA; which provides for optical coupled isolators, currently dutiable at the rate of 4.2 per- 
cent ad valorem. 

ARTHUR P. SCHIFFLIN, 
(for John Durant, Director, 
Commercial, Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 
Category: Classification 
Tariff No. 8541.40.80 


Ms. MARLEA MERICKEL 
HEWLETT PACKARD Co. 
1000 N.E. Circle Boulevard 
Corvallis, OR 97330 


Re: Reconsideration of HQ 953561; San Francisco Newspaper Printing Co. v. U.S.; opto 


sensor; optical coupled sensor; explanatory notes 85.41(B) and (C); HQ 088341; Chap- 
ter 85, Note 5; 8536.50.80. 


DEAR Ms. MERICKEL: 

This is in reference to HQ 953561, dated April 15, 1993, issued to the District Director of 
Customs, Seattle, Washington, with regard to Protest 3001-93-100077, filed by you on 
January 28, 1993, concerning the classification of an opto sensor under the Harmonized 
Tariff Schedule of the United States (HTSUS). In the course of ruling on similar merchan- 
dise, we have determined that the holding in HQ 953561 is incorrect. 

HQ 953561 is a decision on a specific protest. A protest is designed to handle entries of 
merchandise which have entered the U.S. and been liquidated by Customs. A final deter- 
mination of a protest, pursuant to Part 174, Customs Regulations (19 CFR 174), cannot be 
modified or revoked as it is applicable only to the merchandise which was the subject of the 
entry protested. Furthermore, Customs lost jurisdiction over the protested entries in HQ 
953561 when notice of denial of the protest was received by the protestant. See, San Fran- 
cisco Newspaper Printing Co. v. U.S., 9 CIT 517, 620 FSupp. 738 (1935). 

However, Customs can modify or revoke a protest review decision to change the legal 
principles set forth in the decision. Pursuant to section 625(c)(1), Tariff Act of 1930 
[19 U.S.C. 1625(c)(1)], as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub.L. 103-182, 107 
Stat. 2057), 60 days after the date of issuance, Customs may propose a modification or re- 
vocation of a prior interpretive ruling or decision by publication and solicitation of com- 
ments in the CUSTOMS BULLETIN. This revocation will not affect the entries which were the 
subject of Protest 3001-93-100077, but will be applicable to any unliquidated entries or 
future importations of similar merchandise 60 days after publication of the notice of re- 
vocation in the CUSTOMS BULLETIN. 

Facts: 


The merchandise consists of an opto sensor (model no. 1990-1142) for use in a printing 
machine. The sensor, incorporating a semiconductor, is comprised of a light emitting diode 
(LED) source, emitting an infra-red beam, and phototransistor sensor. When the printing 
machine is out of paper, the infra-red beam is interrupted, breaking the electrical circuit 
and shutting down the printing machine. 
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The subheadings under consideration are as follows: 

8536.50.80: —_ [e]lectrical apparatus for switching or protecting electrical circuits, or 
for making connections to or in electrical circuits (for example, 
switches, relays, fuses, surge suppressors, plugs, sockets, lamp-hold- 
ers, junction boxes), for a voltage not exceeding 1,000 V: [o]ther 
switches: [o]ther. 

The general, column one rate of duty for goods classifiable under this provision is 

4.8 percent ad valorem. 

8541.40.80: ***: "Serriamgenss ne semiconductor devices, including photovoltaic 
cells whether or not assembled in modules or made up into panels; 
light-emitting diodes: [o]ther: [o]ptical coupled isolators. 

Goods classifiable under this provision receive duty-free treatment. 


Issue: 


Whether the opto sensor is classifiable under subheading 8536.50.80, HTSUS, as other 
electrical apparatus for switching electrical circuits, or under subheading 8541.40.80, 
HTSUS, as an optical coupled isolator. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

Based upon the information before us, in HQ 953561, we held that the opto sensor was 
classifiable under subheading 8536.50.00, HTSUS (the precursor to subheading 
8536.50.80, HTSUS), as other electrical apparatus for switching electrical circuits. It was 
then our position that the opto sensor was precluded from classification under heading 
8541, HTSUS, as that provision did not describe the merchandise. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispositive or legally binding, provide a commentary on the scope of each heading of the 


HTSUS, and are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). In part, Explanatory Notes 85.41 
(B) and (C) (pp. 1398-1399) states that: 


(B) PHOTOSENSITIVE SEMICONDUCTOR DEVICES 


This group comprises photosensitive semiconductor devices in which the action of vis- 
ible rays, infra-red rays or ultraviolet rays causes variations in a or generates 
an electromotive force, by the internal photoelectric effect * 
The main types of photosensitive semiconductor devices are: 

(1) xxx 

(2) Photovoltaic cells, which convert light directly into electrical energy without 
the need for an external source of current. Photovoltaic cells based on selenium are 
used mainly in luxmeters and exposure meters. Those based on silicon have a higher 
output and are used, in particular, in control and regulating equipment, for detecting 
light impulses, in communication systems using fibre optics, etc. 

Special categories of photovoltaic cells are: 
i 


(ii) Photodiodes (germanium, silicon, etc.), characterised by a variation in re- 
sistivity when light rays strike their p njunction. They are used in automatic data 
processing (ronnie of punched cards and tapes, data storage), as photocathodes 
in certain electronic tubes, in radiation pyrometers, etc. Phototransistors and 
photothyristors belong to this category of photoelectric receivers * * * 

(iii) Photocouples and photorelays consisting of electroluminescent diodes 
combined with photodiodes, phototransistors or photothyristors. 


Photosensitive semiconductor devices fall in this heading whether presented mounted 
(i.e., with their terminals or leads), packaged or unmounted 


(C) Licut EMITTING DIODES 


Light emitting diodes, or electroluminescent diodes, (based, inter alia, on gal- 
lium arsenide or gallium phosphide) are devices which convert electric energy into vis- 
ible, infra-red or ultra-violet rays. They are used, e.g., for displaying or transmitting 
data in control systems. 
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In HQ 088341, dated February 26, 1991, we held that photosensors, similar to the subject 
merchandise, were classifiable under subheading 8541.40.80, HTSUS. In that ruling, we 
stated that: 


[t]he photosensor at issue consists of a LED and phototransistor combined together as 
one unit. An LED is described with electroluminescent diodes as devices which con- 
vert electric energy into visible, infra-red or ultraviolet rays. EN 85.41(C). A photo- 
transistor is described as a type ‘of photoelectric receiver characterized by a variation 
in resistivity when light rays strike its p n junction. EN 85. 41(B)Q)Ui). The photo- 
transistor at issue operates = receiving rays from the LED which create a variation in 
resistivity. When these rays are interrupted, by a shaft or key in some cases, this varia- 
tion in resistivity ceases. Accordingly, the photosensor satisfies the description of a 
roe pe ome semiconductor device consisting of an electroluminescent diode com- 
ined with a phototransistor. 
Subheading 8541.40.80, HTSUS, provides for optical coupled isolators. These are de- 
pce as very small four-terminal electronic circuit elements that include in an inte- 
al package a light emitter and li .r detector. McGraw-Hill Encyclopedia of Science 
cd echnology (MH) (6th ed.), vol. . 419 (1987) . The paar ses aad es: most com- 
monly used in an isolator are LEDs. Mi at 419. As stated previously, the photosensor 
contains a LED. A type of light detector used in isolators are light-sensitive devices 
that modify a voltage or current such as phototransistors. MH at 419. As stated pre- 
viously, the subject photosensor contains a phototransistor. Furthermore, a LED-sili- 
con detector combination is cited as a type of optical coupled isolator. MH at 419. A 
photo-darlington sensor is cited as a type of light detector used in a LED-silicon detec- 
tor. MH at 420. Accordingly, the photosensor satisfies the description of an optical 
coupled isolator. 

It is our position that, as with the photosensors in HQ 088341, the subject opto sensor is 
classifiable under subheading 8541.40.80, HTSUS, as an optical coupled isolator. In an op- 
tical isolator, the emitting and detecting devices are so positioned that the majority of the 
emission from the emitter is optically coupled to the light-sensitive area of the detector. 
This configuration uses an electronic input signal to cause an electronic input signal with- 
out any electronic connection between the input (LED) and the output (phototransistor) 
terminals. The subject merchandise satisfies this description. It is our understanding that 
the opto sensor is configured in such a way that the light emitted by the LED is optically 
coupled to the light-sensitive area of the phototransistor sensor. When the rays emitted by 
the LED are interrupted, the isolator is no longer coupled and does not produce an output 
signal. In addition, no electrical connection exists between the LED and phototransistor 
within the opto sensor. Therefore, based upon the information you submitted for HQ 
953561, the merchandise satisfies the descriptions of how an optical coupled isolator 
functions. 

Consideration was given to classification of the merchandise under subheading 
8536.50.80, HTSUS, as other electrical apparatus for switching electrical circuits. Howev- 
er, as we stated in HQ 088341, the merchandise does not meet any of the technical descrip- 
tions of switches, nor is the merchandise similar to any of the exemplars listed under 
Explanatory Note 85.36. 

In part, chapter 85, note 5, HTSUS, states that: 

[flor the classification of the articles defined in this note, headings 8541 and 8542 shall 
take precedence over any other heading in the tariff schedule which might cover them 
by reference to, in particular function, their function. 

Even if the opto sensor was described under heading 8536, HTSUS, based upon chapter 
85, note 5, HTSUS, classification of the merchandise under heading 8541, HTSUS, would 
take precedence over classification under heading 8536, HTSUS. 

Therefore, the merchandise is classifiable under subheading 8541.40.80, HTSUS, as an 
optical coupled sensor. 

Holding: 

The opto sensor is classifiable under subheading 8541.40.80, HTSUS, as an optical 

coupled sensor. 
Effect on Other Rulings: 

HQ 953561 is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 








U.S. CUSTOMS SERVICE 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 3-1995) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of February 1995 fol- 
low. the last notice was published in the CUSTOMS BULLETIN on March 8, 
1995. 


Corrections or information to update files may be sent to: 


U.S. Customs Service 

IPR Branch 

1301 Constitution Avenue NW (Franklin Court) 
Washington, DC 20229 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 
Dated: March 22, 1995. 


JOHN F. ATWooD, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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DEPARTMENT OF THE TREASURY, 
Office of the Commissioner of Customs, 
Washington, DC, March 21, 1995. 

The following document of the United States Customs Service, Office 
of Regulations and Rulings is hereby published in clarification to Office 
of Regulations and Rulings memorandum 113308 of January 18, 1995 
and published in the Customs BULLETIN, Vol. 29, No. 6 of February 8, 
1995. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, March 3, 1995. 


File: VES—13-18-CO:R:IT:C 113350 GEV 
TO: REGIONAL DIRECTOR 
COMMERCIAL OPERATIONS DIVISION 
NEW ORLEANS, LA 


FROM: ASSISTANT COMMISSIONER 
OFFICE OF REGULATIONS AND RULINGS 


SUBJECT: Clarification of customs implementation of Texaco Marine Services, Inc., and 
Texaco Refining and Marketing, Inc., v. United States, CAFC, Docket No. 
93-1354. 


This memorandum clarifies Customsimplementation of the above-referenced opinion of 
the U.S. Court of Appeals for the Federal Circuit (CAFC) as previously set forth in our 
memorandum to you dated January 18, 1995 (file no. 113308), and published in the Cus- 
TOMS BULLETIN of February 8, 1995. 

In our prior memorandum westated tat the holding of the CAFC affirmed that ofthe U.S. 
Court of International Trade (CIT) (815 F. Supp. 1484 (1993)) that certain expenses for 
post-repair cleaning and protective coverings incurred pursuant to dutiable repairs consti- 
tute “expenses of repairs” as that term is used in the vessel repair statute (19 U.S.C. 
§ 1466). Furthermore, we noted that the CAFC upheld the “but for” test proffered by the 
government and adopted by the CIT; that is, the expenses in question would not have been 
necessary “but for” the dutiable repairs. 

Recognizing that the decision of the CAFC was not only dispositive of the expenses at 
issue but also instructive as to Customs administration of the vessel repair statute with 
respect to the interpretation of the term “expenses of repairs” contained therein, this office 
issued the aforementioned January 18, 1995 memorandum. In the memorandum it was 
stated that pursuant to the court’s decision, a myriad of foreign repair expenses previously 
accorded duty-free treatment would, under certain circumstances, no longer receive such 
treatment. The memorandum further provided that any such affected costs contained in 
vessel repair entries not finally liquidated as of the date of the CAFC decision (December 
29, 1994) should be liquidated as dutiable “expenses of repairs” provided they pass the “but 
for” test discussed above. 
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Upon further review of this matter, we offer the following clarification with respect to 
Customs Implementation of the December 29, 1994, CAFC decision. All vessel repair en- 
tries filed with Customs on or after the date of that decision are to be liquidated in accor- 
dance with the full weight and effect of the decision (i.e., costs of post-repair cleaning and 
protective coverings incurred pursuant to dutiable repairs are dutiable and all other for- 
eign expenses contained within such entries are subject to the “but for” test). With respect 
to vessel repair entries filed prior to December 29, 1994, all costs for post-repair cleaning 
and protective coverings incurred pursuant to dutiable repairs are dutiable. In view of the 
fact that carriers have relied on Customs rulings (some of which were based on court cases 
which the CAFC in Texaco has now held were incorrectly decided), and retroactive applica- 
tion would cause both the Government and the carriers a major administrative burden, we 
will not apply Texaco retroactively except as to the two issues directly decided by the court. 
All other costs contained within such entries are to be accorded that treatment previously 
accorded them by Customs prior to the decision of the CAFC in the Texaco case. 

Stuart P. SEIDEL. 








U.S. Customs Service 


Proposed Rulemaking 


8 CFR Part 100 19 CFR Part 122 


INS No. 1677-94 RIN 1515-AB64 
RIN 1115-AD84 


CUSTOMS/INS FIELD ORGANIZATIONS; REVOCATIONS AND 
DESIGNATION OF INTERNATIONAL AIRPORT STATUS FOR 
CUSTOMS SERVICES AND PORTS OF ENTRY FOR ALIENS 
ARRIVING BY AIRCRAFT 


AGENCIES: Immigration and Naturalization Service, Justice; U.S. 
Customs Service, Treasury. 


ACTION: Joint notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs and Im- 
migration and Naturalization Service (the Service) Regulations per- 
taining to their respective field organizations. Customs proposes to 
revoke the international airport designations for the Ranier Interna- 
tional Seaplane Base located in Ranier, Minnesota, and the Eagle Pass 
Municipal Airport located in Eagle Pass, Texas. The Service proposes to 
remove Ranier, MN, and Eagle Pass, TX, from the port of entry lists for 
aliens arriving by vessel, land transportation, or by aircraft. This pro- 
posal is based on evidence that the facilities at these locations have dete- 
riorated and/or the amount of business clearing through the airports 
does not justify continued maintenance of inspection equipment and 
personnel. The document also proposes to designate Maverick County 
Airport located in Maverick County, Texas, as a new international air- 
port for Customs purposes and as a new port of entry for purposes of the 
Service. These changes will assist both agencies in their continuing ef- 
forts to achieve more efficient use of their personnel, facilities, and re- 
sources, and to provide better service to carriers, importers, and the 
general public. 


DATES: Comments must be received on or before May 26, 1995. 


ADDRESSES: Please submit written comments in triplicate to the 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, DC 20229. Com- 
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ments submitted may be inspected at the Regulations Branch, Office of 
Regulations and Rulings, Franklin Court, 1099 14th St., N.W, Suite 
4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 


At Customs Service: 
Darlene Langum Wilder, Office of Passenger Enforcement and Faci- 
litation, Office of Inspection and Control, (202) 927-0530. 


At Immigration and Naturalization Service: 

Andrea Sickler, Assistant Chief Inspector, Office of Inspections, Im- 
migration and Naturalization Service, 425 I Street, N.W., Room 7228, 
Washington, DC 20536, (202) 616-7993. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

To achieve more efficient use of their personnel, facilities, and re- 
sources, and to provide better services to carriers, importers, and the 
public in general, U.S. Customs and the Immigration and Naturaliza- 
tion Service (the Service) propose to amend their respective field orga- 
nization regulations. 

Customs proposes to amend § 122.13 of the Customs Regulations 
(19 CFR 122.13), which lists international airports, to reflect the pro- 
posed revocations of the international airport designations for (1) Ran- 
ier International Seaplane Base located in Ranier, Minnesota, in the 
Customs District of Duluth, Minnesota, North Central Region, and 
(2) Eagle Pass Municipal Airport located in Eagle Pass, Texas, in the 
Customs District of Laredo, Texas, Southwest Region. Customs further 
proposes to amend § 122.13 to reflect the proposed designation of Mav- 
erick County Airport located in Maverick County, Texas, in the Cus- 
toms District of Laredo, Texas, Southwest Region, as an international 
airport. Revocation of the international airport designations will not 
result in any significant reduction in Customs services in the area, as 
future Minnesota transactions will be handled at either Sky Harbor 
Airport or Crane Lake Seaplane Base, both landing rights airports, and 
future Texas transactions will be handled at Maverick County Airport, 
also a landing rights airport, which, it is proposed, will be designated as 
an international airport. 

The Service proposes to amend 8 CFR 100.4(c)(2) and (3), which per- 
tain to ports of entry for aliens arriving by vessel, land transportation, 
or by aircraft, to reflect the removal of the same two ports of entry: 
(1) Ranier International Seaplane Base located in Ranier, Minnesota, 
in the Service District of St. Paul, Minnesota, and (2) Eagle Pass Munic- 
ipal Airport located in Eagle Pass, Texas, in the Service District of San 
Antonio, Texas. The Service further proposes to amend its regulations 
by adding Maverick County Airport to the list of ports of entry autho- 
rized for the processing of aliens arriving by vessel, land transporta- 
tion, or by aircraft. Withdrawal of the port of entry designations will not 
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result in any significant reduction in Immigration services in the area, 
as future Minnesota transactions will be handled at either Sky Harbor 
Airport or Crane Lake Seaplane Base, both landing rights airports, and 
future Texas transactions will be handled at Maverick County Airport, 
also a landing rights airport, which, it is proposed, will be designated as 
a port of entry. 


Customs Position: 


The criteria used by Customs in determining whether to withdraw 
the designation of an international airport from a facility previously 
designated as such are found at § 122.11(b) of the Customs Regulations, 
which provides that the designation can be withdrawn for any of the fol- 
lowing reasons: (1) the amount of business clearing through the airport 
does not justify maintenance of inspection equipment and personnel; 
(2) proper facilities are not provided or maintained by the airport; 
(3) the rules and regulations of the Federal Government are not fol- 
lowed; or, (4) some other location would be more usefui. In the case of 
Ranier International Seaplane Base, the conditions specified at 
§ 122.11(b)(1) and (2) are present. In the case of Eagle Pass Municipal 
Airport, the conditions specified at § 122.11(b)(2) and (4) are present. 

Regarding the proposed revocation of the international airport desig- 
nation for Ranier International Seaplane Base, this action originated 
as a request from the owner of the seaplane base: the Camping and 
Education Foundation/Camp Kooch-i-ching. The President/Director of 
the Foundation requested that Ranier’s designation as an international 
airport port of entry be changed so that the facility would no longer be 
used as a landing base for seaplanes. With regard to the above criteria, 
the President/Director stated that the facility is used only as a landbase 
for a boys’ camp. The district director at Duluth has verified that Rani- 
er’s designation as an international airport should be withdrawn be- 
cause (1) the services offered to aircraft operators has declined, (2) the 
number of seaplanes requesting Customs clearance is minimal—only 
67 seaplanes arrived in 1993, and (3) the facilities have deteriorated and 
can no longer safely accommodate aircraft. The Regional Commission- 
er for the North Central Region agrees with the request and the dis- 
trict’s findings. 

Regarding the proposed revocation of the international airport desig- 
nation for the Eagle Pass Municipal Airport and designation of Maver- 
ick County Airport as the replacement international airport, this 
action originated as a request from the Honorable Enriqueta D. Car- 
penter, Maverick County Judge, who advised that the existing airport is 
extremely limited and will be closed when the new airport facility is 
completed in the next year. Customs believes that the Maverick facility 
should be given the same status as the Eagle Pass facility once the latter 
is closed. The workload will remain the same and staffing should not be 
affected. 

An “international airport” is defined at § 122.1(e) of the Customs 
Regulations (19 CFR 122.1(e)), in part, as any airport designated by 
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(1) the Secretary of the Treasury or the Commissioner of Customs as a 
port of entry for aircraft, (2) the Attorney General as a port of entry for 
aliens, and, (3) the Secretary of Health and Human Services as a place 
for quarantine inspection. (It is noted that the term “port of entry” in 
this section applies only for arrival purposes in the contexts specified 
and, thus, does not have the same meaning or legal effect as the broader 
term “port of entry” used for Customs organizational purposes in part 
101.) The new international airport will be within an already estab- 
lished port of entry—Eagle Pass, see, T.D. 91-93 (56 FR 57487). 


DESCRIPTION OF INTERNATIONAL AIRPORT LIMITS 


The geographical limits of the proposed international airport called 
Maverick County Airport would be as follows: 


In Maverick County, Texas, approximately 12 miles north of the 
corporate limits of the city of Eagle Pass and east of U.S. Highway 
277 is asite commonly known as the “Radar Base” Airfield that en- 
compasses a total of 640 acres; this site is designated by a sign 
marked “Eagle Pass Airport,” which is located at the intersection 
of U.S. Highway 277 and an undesignated (no name or number) 
paved road. 
Immigration and Naturalization Services’s Position: 

The criteria used by the Service in determining whether to remove a 
facility previously designated as a port of entry for the processing of 
aliens arriving by vessel, land transportation, or by aircraft are found 
at 8 CFR 100.4(c)(2) and (3), which provide, in part, that the designa- 
tion of ports of entry may be withdrawn whenever, in the judgment of 
the Commissioner, such action is warranted. 

In the case of Ranier International Seaplane Base and Eagle Pass 
Municipal Airport, the Commissioner has reviewed information pres- 
ented by parties requesting termination of their port of entry designa- 
tions. Ranier International Seaplane Base is owned by the Camping 
and Education Foundation/Camp Kooch-i-ching. The Foundation’s 
President/ Director stated that the base is used only as a landbase to 
transport supplies and people to a boys’ camp and requested that the 
facility no longer be used as a landing base for seaplanes due to concern 
for the safety of camp visitors and personnel. 

Eagle Pass Municipal Airport services and is owned by Maverick 
County, Texas. The County Judge of Maverick requested that Eagle 
Pass Municipal Airport’s designation as a port of entry be revoked due 
to facility constraints and the fact that it will be closed upon completion 
of the new Maverick County Airport. The Commissioner believes that 
the withdrawal of the port of entry designations for both Ranier In- 
ternational Seaplane Base and Eagle Pass Municipal Airport is war- 
ranted, and that the designation of Maverick County Airport as a Class 
A port of entry is also warranted. 


Concurrence of Other Federal Inspection Service Agencies: 


Other agencies having a presence at the Ranier and Eagle Pass facili- 
ties (the Department of Health and Human Services and the Animal 
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and Plant Health Inspection Service of the Department of Agriculture) 
have been contacted regarding these matters and support the proposed 
actions. 

Accordingly, Customs believes that there is sufficient justification for 
revoking the international airport designations from Ranier Interna- 
tional Seaplane Base and Eagle Pass Municipal Airport, and for desig- 
nating Maverick County Airport as an international airport; the 
Service believes it also has sufficient justification for amending its regu- 
lations at 8 CFR Part 100 to reflect current airport listings serving as 
designated ports of entry. 


PROPOSED AMENDMENTS 

If the proposed revocations of international airport designations and 
designation of international airport are adopted, the Customs list of in- 
ternational airports at § 122.13 will be amended by removing Ranier 
International Seaplane Base and Eagle Pass Municipal Airport and ad- 
ding Maverick County Airport, and the Service regulations at 8 CFR 
100.4(c)(2) and (3) will be amended by removing Ranier, MN, and Eagle 
Pass, TX, and adding Maverick County Airport. 


COMMENTS 

Before adopting this proposal as a final rule, consideration will be 
given to any written comments timely submitted to Customs. (Customs 
will serve as the clearing house for comments received and coordinate a 
response with the Service.) Comments submitted will be available for 
public inspection in accordance with the Freedom of Information Act 
(5 U.S.C. 552), § 1.4 of the Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b) of the Customs Regulations (19 CFR 103.11(b)), on 
regular business days between the hours of 9 a.m. and 4:30 p.m. at the 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service, Franklin Court, 4th floor, 1099 14th St., NW, Washington, DC. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301, 8 U.S.C. 
1103, and 19 U.S.C. 2, 66, and 1624. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT AND 
EXECUTIVE ORDERS 12866, 12612, AND 12606 

Customs and the Service routinely establish, expand, and consolidate 
ports of entry throughout the United States to accommodate the vol- 
ume of Customs- and Service-related activity in various parts of the 
country. Although this document is being issued with notice for public 
comment, it is not subject to the notice and public procedure require- 
ments of 5 U.S.C. 553 because it relates to agency management and or- 
ganization. Accordingly, this document is not subject to the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 

This document does not meet the criteria for a “significant regulatory 
action” as specified in E.O. 12866. 

In accordance with the provisions of E.O. 12612, it is certified that the 
regulations proposed herein have been assessed in light of the prin- 
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ciples, criteria, and requirements specified in that E.O. and that they 
will not have substantial direct effects on the States, on the relationship 
between the National Government and the States, or on the distribu- 
tion of power and responsibilities among the various levels of govern- 
ment. Therefore, the preparation of a Federalism Assessment is not 
warranted. 

In accordance with the provisions of E.O. 12606, the Commissioners 
of the Customs and the Immigration and Naturalization Services certi- 
fy that they have assessed these proposed amendments in light of the 
criteria set forth in that E.O., and determined that the regulations pro- 
posed herein will not have a significant impact on family formation, 
maintenance, and general well-being. 


DRAFTING INFORMATION 
The principal author of this document was Gregory R. Vilders, At- 
torney, Office of Regulations and Rulings, U.S. Customs Service; how- 
ever, personnel from other offices and agencies participated in its 
development. 


List OF SUBJECTS 
8 CFR Part 100 


Administrative practice and procedure, Organizations and functions 
(Government agencies). 


19 CFR Part 122 

Administrative practice and procedure, Air carriers, Aircraft, Air- 
ports, Air transportation, Baggage, Customs duties and inspec- 
tion, Drug traffic control, Imports, Reporting and recordkeeping 
requirements. 


AMENDMENTS TO THE REGULATIONS 
For the reasons stated above, it is proposed to amend Part 100 of 
Chapter I of title 8 of the Code of Federal Regulations and Part 122 of 
Chapter I of title 19 of the Code of Federal Regulations as set forth 
below: 


TITLE 8—ALIENS AND NATIONALITY 


PART 100—STATEMENT OF ORGANIZATION 


1. The general authority citation for part 100 continues to read as 
follows: 


Authority: 8 U.S.C. 1103; 8 CFR part 2. 

2. In § 100.4, it is proposed to amend paragraph (c)(3) by: 

a. Removing “Ranier, MN” from the Class A listing under District No. 
10—St. Paul, Minnesota; 

b. Removing “Eagle Pass, TX” from the Class A listing under District 
No. 14—San Antonio, Texas; and by 

c. Adding, in proper alphabetical sequence, “Maverick, TX” to the 
Class A listing under District No. 14—San Antonio, Texas. 








U.S. CUSTOMS SERVICE 33 


3. In § 100.4, it is proposed to amend paragraph (c)(3) by: 

a. Removing “Ranier, MN, International Seaplane Base” from the 
listing under District No. 10—St. Paul, Minnesota; ; 

b. Removing “Eagle Pass, TX, Eagle Pass Airport” from the listing 
under District No. 14—San Antonio, Texas; and by 

c. Adding, in proper alphabetical sequence, “Maverick, TX, Maverick 
County Airport” to the Class A listing under District No. 14—San Anto- 
nio, Texas. 


TITLE 19—CUSTOMS DUTIES 


PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for Part 122 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1594, 1623, 1624, 1644,; 49 U.S.C.App. 1509. 


2. In § 122.13, it is proposed to amend the list of international air- 
ports by removing “Eagle Pass, Tex.—Eagle Pass Municipal Airport” 
and “Ranier, Minn.—Ranier International Seaplane Base” and adding, 
in appropriate alphabetical order, “Maverick, Tex.—Maverick County 
Airport”. 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: February 23, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


Dated: January 30, 1995. 
Doris MEISSNER, 
Commissioner of Immigration and Naturalization Service. 


[Published in the Federal Register, March 27, 1995 (60 FR 15703)] 
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ZENITH ELECTRONICS CORP, ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 88-07-00488 
[Remand determination of the International Trade Administration is sustained.] 
(Dated March 13, 1995) 


Frederick L. Ikenson, PC. (Frederick L. Ikenson and Larry Hampel) for plaintiff Zenith 
Electronics Corporation. 

Collier, Shannon, Rill & Scott (Paul D. Cullen, Jeffrey S. Beckington and Mary T. Staley) 
for plaintiff-intervenors Independent Radionic Workers of America, the International 
Brotherhood of Electrical Workers, the International Union of Electronic, Electrical, 
Technical, Salaried and Machine Workers (AFL-CIO) and the Industrial Union Depart- 
ment (AFL-CIO). 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis), Priya Alagiri, Attorney Advisor, Office of the Chief Counsel for Import Ad- 
ministration, United States Department of Commerce, of counsel, for defendant. 

Akin, Gump, Strauss, Hauer & Feld, L.L.P (Sukhan Kim, Warren E. Connelly and 
Margaret L.H. Png) for defendant-intervenors Samsung Electronics Co., Ltd. and Sam- 
sung Electronics America, Inc. 


OPINION 


RESTANI, Judge: This matter is before the court following a remand 
order. See Zenith Elecs. Corp. v. United States, Slip Op. 94-146 (Sept. 19, 
1994). The court ordered the United States Department of Commerce 
(“Commerce”) to (1) recalculate the value-added tax (“VAT”) adjust- 
ment to United States price (“USP”) according to its new methodology; 
(2) re-classify a credit rebate as a direct selling expense; and (3) recon- 
sider the treatment of expenses for warranty-related fees, the use of best 
information available (“BIA”) for freight allowances, and the adjust- 
ment for merchandise and parts. Remaining at issue are the first two 
items, together with the BIA issue. 

For reasons expressed in its remand order, the court did not allow 
Commerce to reconsider the first two items. Commerce has complied 
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with the court’s order as to those items. As in Zenith Elecs. Corp. v. 
United States, Slip Op. 95-35, at 2 (March 9, 1995), plaintiffs challenge 
that aspect of Commerce’s new methodology that does not call for the 
USP adjustment to be capped by the absolute amount of the tax paid in 
the home market. For the reasons stated in Zenith, id., plaintiffs’ posi- 
tion is rejected. Earlier cases have imposed a cap related to Commerce’s 
prior methodology of using the absolute amount of the foreign market 
tax as the adjustment. See, e.g., Federal-Mogul Corp. v. United States, 
862 F. Supp. 384, 395 (Ct. Int’] Trade 1994). More recently, however, the 
court has required that the VAT adjustment be made via application of 
the home market tax rate, not the absolute amount of the home market 
tax. See Zenith, Slip Op. 94-146, at 3. Commerce’s new methodology, 
which implements the court’s direction to use rates, not absolute 
amounts, does not use the cap on absolute amounts applicable to the 
prior methodology. See Federal-Mogul, 862 F. Supp. at 394-95. 

As to the credit rebates at issue, Commerce is not required to explain 
its reason for granting direct selling expense treatment to the rebates. 
By following the court’s specific direction, giving Commerce no choice in 
its decision, Commerce’s reason was obvious. Furthermore, the court 
rejects any attempt on the part of challengers to the remand determina- 
tion to seek, at this time, correction of clerical errors made in 1988. The 
remand order was limited. 

Finally, as to the BIA issue, at the request of both defendant and de- 
fendant-intervenors Samsung Electronics Co., Ltd., and Samsung Elec- 
tronics America, Inc. (collectively “Samsung”), the court directed 
Commerce to reconsider whether it had given Samsung the opportunity 
to submit freight allowance discount information on a sales-specific ba- 
sis. Zenith, Slip Op. 94-146, at 20. On remand, Commerce decided it had 
not given Samsung such an opportunity and reopened the record to al- 
low Samsung to submit such data. Samsung, however, could not respond 
because it no longer had the data. On Samsung’s motion, this has been 
an open issue since 1988. Samsung has known since 1988 that Com- 
merce wanted sales-specific information. Under these circumstances, 
Samsung was required to maintain specific documentation and cannot 
now rely on the simple allocation it submitted in 1988. When parties 
agree to the stay of a case, they must take steps to preserve documents 
relevant to that case or suffer the consequences. 

' Accordingly, Commerce’s remand determination is sustained. 
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(Slip Op. 95-39) 


CHRYSLER CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 92-01-00005-S 
[Judgment for defendant.] 
: (Dated March 14, 1995) 


Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger and Lawrence M. 
Friedman) for plaintiff. 


Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil'Division, United 
States Department of Justice (Saul Davis), for defendant. 


OPINION | 


RESTANI, Judge: This matter is before the court for decision following 
trial. The issue is whether certain fabricated sheet metal components of 
automobiles and trucks, that were coated with finish paint in connec- 
tion with assembly in Mexico, are entitled to duty-free treatment under 
item 9802.00.80 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”).! This issue was for all intents and purposes resolved in 
General Motors Corp. v. United States, 976 F.2d 716 (Fed. Cir. 1992), in 
which the predecessor statute was applied. Jd. at 720-21 (finding finish 
coat painting operations for sheet metal components of automobiles not 
“incidental to the assembly process,” and thus not entitled to duty ex- 
emption as American Goods Returned). There are no relevant differ- 
ences in the current statute. Furthermore, the holding of the Federal 
Circuit in General Motors renders nondeterminative the factual distinc- 
tions established by plaintiff. bg ; 

This matter is best explained by first. describing plaintiff's assembly 
process, which is similar for both the Toluca car plant and the Lago Al- 
berto truck plant. in Mexico.? All of the components at issue were 
manufactured in the United States. In the initial stages of assembly, 
sheet metal components are welded together in the body shop. A metal 
finishing operation takes place to locate and detect any defects and to 
prepare the body for painting. The parties disagree as to whether metal 
finishing is part of the painting process. Although it appears more close- 
ly related to the painting process, resolution of this matter is not disposi- 
tive. The disputed processes all occur in connection with the paint 
operation. This begins with cleaning, a phosphate application to pre- 


\The HTSUS provides in pertinent part: 


9802.00.80 Articles assembled abroad in whole or in part of fabricated components, the product of the United 
States, which (a) were exported in condition ready for assembly without further fabrication, (b) have 
not lost their physical identity in such articles by change in form, shape or otherwise, and (c) have not 

n advanced in value or improved in condition abroad except by being assembled and except by op- 
erations incidental to the assembly process such as cleaning, lubricating and painting. 

HTSUS, USITC Pub. 2232, sec. XXII, ch. 98, subch. II, item 9802.00.80 (Supp. 2 1990); id., USITC Pub. 2030, sec. XXII, 

ch. 98, subch. II, item 9802.00.80 (Supp. 4 1989). 


2 As part of the trial of this matter, the court viewed both assembly operations located in Mexico. The models in- 


volved are the K-body car (Dodge Aries, Plymouth Reliant), the Chrysler LeBaron, the Dodge Ramcharger and the 
Dodge Clubcab. The last two are assembled at the Lago Alberto plant. 
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pare the metal body for primer, some sealing, anti-chip coating applica- 
tion, baking, application of one or two color coats and a clear coat, 
followed by more baking.? 

Following the painting operations, the body travels to the trim line 
where various trim components and subassemblies thereof are added to 
the body, such as instrument panels and window controls. Towards the 
end of the car assembly process, the engine and other essential compo- 
nents are mounted to the body. In the truck plant, the chassis is as- 
sembled separately and is joined with the trimmed body. Throughout 
the process various inspections take place and the entire assembly ends 
with final testing. 

There is no dispute that the components at issue were exported in 
condition ready for assembly without further fabrication, that they 
have not lost their physical identity, and that they have been advanced 
in value or improved in condition. See Item 9802.00.80, HTSUS. Fur- 
thermore, as in General Motors, see 976 F-2d at 720, there is no doubt 
that the painting must be done after welding and before trimming, so 
that the painting operations are clearly an essential part of the assembly 
process.* Thus, the question that remains, according to General Motors, 
is whether the painting process as a whole is of a “minor nature.” Id. 

Plaintiff cannot succeed in this matter because, in relation to auto as- 
sembly, the General Motors court found two factors dispositive: (1) com- 
parison of the cost of painting operations to the cost of the affected 
components, and (2) comparison of investment in painting operations to 
the investment in the body shop. See General Motors, 976 F.2d at 
720-21. Those factors are not in plaintiff's favor here. First, the paint- 
ing process as a whole accounts for between 30 and 40 percent of the to- 
tal cost of the affected components? and the capital investment in paint 
shop operations is substantial in comparison to body shop investment. 
While paint investment is not five times greater as it was in General Mo- 
tors, 976 F.2d at 721, paint investment still equals or exceeds that of the 
body shop. See Pl.’s Ex. 18. Under these criteria, painting operations at 
the Mexican assembly plants are not of a minor nature. 

Plaintiff raises another issue that was not discussed in General Mo- 
tors, but was an issue in that case as well. Under 19 C.ER. § 10.16(c) 
(1990), examples of dutiable operations considered by Customs not to be 
“incidental to the assembly process” include painting operations pri- 
marily intended to enhance the appearance of an article.® Thus, here 


3 The sealing operations observed by the court appear more related to the assembly process than to painting, but the 
parties did not discuss this distinction. 

4 Painting must take place after welding to avoid disruption of the anti-corrosive paint film by the welding process. 
Painting also cannot be performed at the end of the assembly process because, among other problems, baking would 
warp or melt various parts. In addition, there would be a loss of anti-corrosive coverage of the substrate. 

5 See Def.’s Ex. U. The court finds defendant’s Exhibit U more accurately reflects the cost of painting in comparison 
to the affected components than does any part of plaintiff's Exhibit 18. Even granting plaintiff's arguments on metal 
finishing some credence, it is unlikely that the painting to body shop percentages would fall below 25%. See id. and 
testimony of Efrain Pena as to percentage changes to plaintiff's figures, adjusting for defendant’s view of metal 
finishing. 


6 Under 19 C.ER. § 10.16(b), preservative painting is an example of a non-dutiable operation, when performed as 
part of the assembly process. 
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Customs did not duty components which were primed, but not finish 
coated. Plaintiff argues that the entire painting process is a preservative 
paint system and is not dutiable under the regulation.’ The court agrees 
that plaintiff established at trial, through the testimony of Dennis P. 
Coleman, that approximately 70 percent of the entire paint system for 
both Mexican plants is intended primarily for preservative purposes.® 
As to the top coats, it is impossible to separate their appearance-enhanc- 
ing features from their preservative functions. Indeed, any preservative 
coating, like most painting, is intended to maintain both structural in- 
tegrity and a more superficial appearance. Besides providing sealing, 
the top coats contain ultraviolet absorbers and free radical scavenger 
substances to prevent the breakdown of the underlying anti-corrosives, 
according to the testimony of Dr. Clifford Schoff. Nonetheless, plaintiff 
cannot succeed. Under General Motors, the question still remains—is 
the entire painting process of a minor nature.® In order to apply General 
Motors, the regulation must be read as qualified by this test. According- 
ly, even though a painting process has an overall preservative purpose, it 
will be dutiable if it is not “minor” in terms of the cost comparisons 
found determinative in General Motors. As indicated, the cost. of the 
painting and the investment involved are not minor in relation to the 
cost and investment for the affected components. 

Having arrived at this conclusion, the court notes that this approach 
raises several concerns that are pointed out by the dissent in General 
Motors. See 976 F.2d at 721-23. Painting operations that are such an in- 
tegral part of the assembly process, as the painting processes at issue 
here, may have been intended by Congress to be found “incidental to as- 
sembly.” Id. at 722. The plain terms of the statute support such a read- 
ing and Congress may have intended to draw a clearer line than the 
courts are recognizing.!° The result of such a line would be a more ad- 
ministrable statute and fulfillment of the Congressional intent to pro- 
mote use of United States made components in assembly abroad.!! In 
this case, auditors for each side performed studies requiring approxi- 


7 General Motors, 976 F.2d at 720, directs that to qualify for duty-free treatment, the entire advancement by the coat- 
ing operations is to be considered, not simply the top coats. 


8 Contrary to defendant’s contention, Customs’ prior factual findings are entitled to no weight. Actions under 28 
US.C. § 1581(a) (1988), such as the case at hand, are tried de novo. 28 U.S.C. § 2640(a)(1) (1988); see ITT Corp. v. United 
States, 24 F.3d 1384, 1389 (Fed. Cir. 1994); China Diesel Imports, Inc. v. United States, 855 F. Supp. 380, 385 (Ct. Int’! 
Trade 1994). 

9 The court rejects defendant’s argument that because substantial corporate time is spent on the marketing issues 
involving color choice, painting operations are not minor. Marketing issues affect the entire automobile, including the 
shape of the affected sheet metal components. There was no evidence on the amount of marketing effort spent on non- 
painting elements. Thus, no comparisons are possible as to marketing. 

10 The court notes that the legislative history is more ambiguous and is not inconsistent with the General Motors 
interpretation. See H.R. Rep. No. 342, 89th Cong., Ist Sess. 49 (1965). The General Motors majority adopts the word 
“minor,” which is found in the legislative history, and makes it part of the statutory test. The dissent focuses only on the 
statutory term “incidental,” and its meaning as subordinate or occurring as a consequence of, although the word “inci- 
dental” has several meanings, including “occurring as a minor concomitant.” Webster’s Third New International Dic- 
tionary 1142 (Philip Babcock Gove et al. eds., 1981). 

11 Customs’ regulation is directed towards establishing a clearer test. “Painting” in the statute, however, is not de- 
fined as “non-decorative preservative painting.” See Item 9802.00.80, HTSUS; see also 19 U.S.C. § 1202 (1988). Thus, 
to this court, the regulation appears to be inconsistent with the statute, and would be entitled to no deference. Of 
course, the regulation may be inconsistent with the statute, as interpreted by General Motors, if it exempts all “preser- 
vative” painting, no matter how costly. 976 F.2d at 719-20. 
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mately 700 hours each in an attempt to determine if the painting opera- 
tions were of a “minor nature,” a somewhat nebulous test. 

The General Motors court found sub-tests measuring the value or cost 
of painting operations in comparison to the entire assembly of the im- 
ported article, tests that largely favor the assembler, to be of “little 
weight.” See 976 F.2d at 720 (discussing specifically time and labor com- 
parisons).!* The tests chosen in General Motors for this product do not 
favor plaintiff. Why the tests relied upon in General Motors are particu- 
larly determinative as to painting operations that are integral to assem- 
bly is not clear to the court. Cases such as United States v. Mast Indus., 
Inc., 668 F.2d 501 (C.C.PA. 1981) (buttonholing and pants pocket slit- 
ting operations), and United States v. Oxford Indus., Inc., 668 F.2d 507 
(C.C.PA. 1981) (buttonholing operation), in which various cost compari- 
son tests are set forth, and which the General Motors court found appli- 
cable, see 976 F.2d at 719-20, may not in actuality provide much 
guidance, as they do not treat “cleaning,” “lubricating” or “painting” 
processes, as set forth in the statute. 

Judge Nies, in dissent in General Motors, indicated that if a painting 
operation must be done as an integral part of the assembly process, it is 
incidental to assembly and the affected components are not dutiable. 
976 F-2d at 722-23. This is an appealing interpretation of the statute, for 
the reasons set forth, but it is not the current law. Accordingly, judgment 
is rendered in favor of defendant. 





(Slip Op. 95-40) 


NSK Lrp. AND NSK Corp, PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
FEDERAL-MOGUL CORP AND TORRINGTON CO., DEFENDANT-INTERVENORS 


Court No. 93-08-00469 
(Dated March 14, 1995) 


ORDER AFFIRMING REMAND RESULTS 


TSOUCALAS, Judge: This Court, having received and reviewed the De- 
partment of Commerce, International Trade Administration’s Final 
Results of Redetermination (“Remand Results”), dated January 13, 
1995, Pursuant to Court Remand, NSK Lid. and NSK Corporation v. 
United States, Slip Op. 94-175 (Nov. 14, 1994) and Slip Op. 94-181 (Nov. 
28. 1994), and not having received any responses to the Remand Re- 
sults, it is hereby 

ORDERED that the Remand Results filed by the Department of Com- 
merce, International Trade Administration, having complied with the 
Court’s Remand Order, are affirmed. 


12 By some measures, the cost of painting operations was less than 5 percent of the total cost of the imported vehicle. 
The painting percentage for the Dodge Clubcab was slightly higher. See Pl.’s Ex. 18 (cost breakdown by vehicle type). 








U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 95-41) 


Koyo SEIko Co., LTpD., AND Koyo Corp oF U.S.A., PLAINTIFFS, AND Isuzu 
Motors LTD, AND AMERICAN IsuzU Motors, INC., PLAINTIFF- 
INTERVENORS v. UNITED STATES, DEFENDANT, AND TIMKEN CO., 
DEFENDANT-INTERVENOR 


Court No. 90-10-00546 


(Dated March 14, 1995) 


JUDGMENT 


TSOUCALAS, Judge: This Court, having received and reviewed the De- 
partment of Commerce, International Trade Administration’s Results 
of Redetermination (“Remand Results”), dated January 13, 1995, Pur- 
suant to Court Remand, Koyo Seiko Co., Ltd. and Koyo Corporation of 
U.S.A. and Isuzu Motors Ltd. and American Isuzu Motors, Inc. v. United 
States, Slip Op. 94-177 (Nov. 14, 1994), and any responses to the Re- 
mand Results submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by the Department of Com- 
merce, International Trade Administration, having complied with the 
Court’s Remand Order, are affirmed; and it is further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 





(Slip Op. 95-42) 


RHP BEARINGS, ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
FEDERAL-MOGUL CORP, AND TORRINGTON CO., DEFENDANT-INTERVENORS 


Court No. 93-08-00470 


(Dated March 14, 1995) 


ORDER AFFIRMING REMAND RESULTS 


TSOUCALAS, Judge: This Court, having received and reviewed the De- 
partment of Commerce, International Trade Administration’s Final 
Results of Redetermination (“Remand Results”), dated January 13, 
1995, Pursuant to Court Remand, RHP Bearings, et al. v. United States, 
Slip Op. 94-176 (Nov. 14, 1994), and not having received any responses 
to the Remand Results, it is hereby 

ORDERED that the Remand Results filed by the Department of Com- 
merce, International Trade Administration, having complied with the 
Court’s Remand Order, are affirmed. 
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(Slip Op. 95-43) 


NSK Lrtp. AND NSK Corp, PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 92-03-00158 


(Dated March 14, 1995) 


JUDGMENT 


TOUCALAS, Judge: This Court, having received and reviewed the De- 
partment of Commerce, International Trade Administration’s Final 
Results of Redetermination (“Remand Results”), dated January 25, 
1995, Pursuant to Court Remand, NSK Lid. and NSK Corporation v. 
United States, Slip Op. 94-182 (Nov. 28, 1994), and not having received 
any responses to the Remand Results, it is hereby 

ORDERED that the Remand Results filed by the Department of Com- 
merce, International Trade Administration, having complied with the 
Court’s Remand Order, are affirmed; and it is further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 





NOTE: This is to advise that Slip Op. 95-44 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re- 
leased and published in the CUSTOMS BULLETIN when available. 
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FUJITSU GENERAL LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
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Collier, Shannon, Rill & Scott (Paul D. Cullen, Jeffrey S. Beckington and Mary T. Staley) 
for plaintiffs Independent Radionic Workers of America; the International Brotherhood 
of Electrical Workers; the International Union of Electronic, Electrical, Technical, Sala- 
ried and Machine Workers (AFL-CIO); and the Industrial Union Department (AFL-CIO). 

Frederick L. Ikenson, PC. (Frederick L. Ikenson and Larry Hampel) for plaintiff-interve- 
nor Zenith Electronics Corporation. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis), Priya Alagiri, Attorney Advisor, Office of the Chief Counsel for Import Ad- 
ministration, United States Department of Commerce, of counsel, for defendant. 

Akin, Gump, Strauss, Hauer & Feld, L.L.P (Sukhan Kim, Warren E. Connelly, PC. and 
Margaret L.H. Png) for defendant-intervenors Samsung Electronics Co., Ltd. and Sam- 
sung Electronics America, Inc. 


OPINION 


RESTANI, Judge: This matter is before the court following a remand 
order. See Independent Radionic Workers v. United States, 862 F. Supp. 
422 (Ct. Int’1 Trade 1994). 

For the reasons set forth in Zenith Elecs. Corp. v. United States, Slip 
Op. 95-35 (Mar. 9, 1995) and Zenith Elecs. Corp. v. United States, Slip 
Op. 95-38 (Mar. 13, 1995), all challenges to the remand determination 
concerning the VAT adjustment to USP are rejected; requests for correc- 
tion of long-standing “clerical errors” are rejected; and challenges to the 
credit rebate expense deduction are rejected. 

In its remand order, the court also directed Commerce to determine 
whether certain of Samsung’s sales were purchase price (PP) or export- 
er sales price (ESP) transactions. After applying the judicially approved 
test, Commerce determined that the sales at issue were PP transactions. 

To qualify for PP treatment (1) the manufacturer must ship the mer- 
chandise directly to the unrelated buyer, without introducing it into the 
related selling agent’s inventory; (2) this procedure must be the custom- 
ary sales channel between the parties; and (3) the related selling agent 
located in the United States must act only as a processor of documenta- 
tion and a communication link with the unrelated buyer. Borusan Hold- 
ing A.S. v. United States, 16 CIT 278, 281 (1992). A ruling on the first 
two factors is supported by the record. As for the third factor, the evi- 
dence is not as clear. Samsung America processed purchase orders, per- 
formed invoicing, collected payments, arranged U.S. transportation and 
was the importer of record. These duties, while substantial, are not nec- 
essarily disqualifying. See E.I. DuPont de Nemours & Co. v. United 
States, 841 F. Supp. 1237, 1248-50 (Ct. Int’] Trade 1993) (finding similar 
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activities did not require ESP treatment); Outokumpu Copper Rolled 
Prods. AB v. United States, 829 F. Supp. 1371, 1378-80 (Ct. Int’] Trade 
1993) (stating “ministerial” activities did not require ESP treatment); 
Zenith Elecs. Corp. v. United States, Slip Op. 94-146, at 10-11 (Ct. Int’] 
Trade Sept. 19, 1994) (holding role as importer of record not disqualify- 
ing factor for PP treatment). 

Based on the record as a whole, the court finds supported Commerce’s 
conclusion that the subsidiary was simply a conduit performing minis- 
terial duties as to the sales at issue. Further, the investigation made by 
Commerce does not appear so deficient that it must be reopened. Addi- 
tionally, plaintiffs’ claims that an additional selling expense adjustment 
need be made for these sales are outside the scope of the remand. 

In its original motion Samsung challenged Commerce’s decision to 
treat home market forwarding expenses as indirect, rather than direct, 
selling expenses. In connection with this issue, the court suggested to 
Commerce that it reexamine its entire approach to the direct versus in- 
direct expense dichotomy because of conflicts among reviews treating 
the same types of expenses and among various types of expenses within 
the same review. In addition to the fluctuating legal standard, the evi- 
dence regarding forwarding expenses was particularly inconclusive. 
Commerce addressed both the broad issue and the narrow problem im- 
mediately before the court. 

Commerce commenced its analysis with the proposition that circum- 
stances of sales adjustment under 19 U.S.C. § 1677b(a)(4) (1988) are 
limited to those “which bear a direct relationship to the sales 
compared.” 19 C.ER. § 353.56(a)(1) (1994). Phrased in other language, 
direct sales expense treatment is only permitted for those expenses hav- 
ing a direct impact on prices. To determine if such an impact exists, 
Commerce first looks at a fixed versus variable criterion. Second, it 
looks at the link between the variable expenses and the subject mer- 
chandise. According to Commerce, fixed expenses are not the result of 
any particular sales and do not relate directly to sales of the merchan- 
dise at issue. Commerce asserts it will consider evidence outside this 
framework as well, in order to determine whether specific expenses are 
directly related to particular sales. 

Turning to the forwarding charges at issue, the charges are for the 
hourly wages of warehouse employees. The court agrees with Com- 
merce that whether the workers are on salary or paid by the hour is non- 
determinative. It is a very unusual warehouse worker who would not be 
paid by the hour. 

To qualify for direct treatment, Commerce would require the workers 
to be paid by the piece, i.e., per television loaded. Without deciding 
whether Commerce has finally come to grips with this overall issue or 
whether the piece-work test is the answer, the court concludes, on fur- 
ther reflection, that for this particular expense Samsung has not dem- 
onstrated that it is entitled to a direct expense adjustment. The party 
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claiming an adjustment bears the burden of establishing it to Com- 
merce’s satisfaction. 19 C.FR. § 353.54 (1994). 

If one sells televisions, one must have workers to forward them. This 
does not seem much different from employing workers to manufacture 
the televisions. Furthermore, despite the label “temporary worker,” 
there was not much evidence that the warehouse staffing levels related 
directly to the number of television shipments. The “temporary work- 
ers” seem to receive treatment equivalent to that of ordinary warehouse 
workers, such as vacation bonuses. This is not an indicia of temporary 
status. Moreover, even if the fixed versus variable distinction is not al- 
ways appropriate, the court agrees with Commerce that these particular 
expenses are too unrelated to specific sales to qualify as direct selling 
expenses. 

Accordingly, the remand determination of Commerce is found to be 
based on substantial evidence and is in accordance with law. Thus, it is 
sustained. 
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sung Electronics America, Inc. 


OPINION 


RESTANI, Judge: This matter is before the court following a remand 
determination. Remand herein was ordered in Zenith Elecs. Corp. v. 
United States, Slip Op. 94-148 (Sept. 21, 1994). 

The issues raised by plaintiffs, relating to a cap on the adjustment to 
US. price for VAT and belated correction of clerical errors, have been 
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resolved against plaintiff. See Zenith Elecs. Corp. v. United States, Slip 
Op. 95-38 (Mar. 13, 1995). 

As to Samsung’s objection to treatment of warranty expenses, Com- 
merce misperceived the court’s direction. With regard to the labor com- 
ponent of warranty expenses for this product in these factual 
circumstances, the court considers this a settled issue. It finds insuffi- 
cient reason to create an inconsistency in the applicable jurisprudence. 
Thus, AOC Int’l, Inc. v. United States, 13 CIT 716, 721 F. Supp. 314 
(1989), which has not been factually distinguished, is to be applied.! 
Furthermore, Commerce has not offered a reason that is compatible 
with AOC for treating other components of the warranty expenses as in- 
direct expenses. While such reasons may exist, it is time to bring these 
proceedings to a conclusion. Accordingly, in this case warranty expenses 
are to be treated as direct expenses for purposes of the circumstances of 


sales adjustment. Commerce is permitted thirty days to complete the 
remand. 
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United States Customs Service (Karen P Binder), of counsel, for defendant. 


OPINION 


GOLDBERG, Judge: This matter is before the Court following trial de 
novo. The United States Customs Service (“Customs”) classified the 
subject merchandise as a clutch, under subheading 8483.60.40 of the 
Harmonized Tariff Schedule of the United States (“HTSUS”). Plaintiff, 
Mitsubishi Electronics America, Inc. (“Mitsubishi”), challenges Cus- 


. 1 In connection with a forwarding expense adjustment in a related review the court suggested that Commerce recon- 
sider its entire direct versus indirect expenses test. The result of the r ideration is i istent with AOC’s rea- 


soning as to warranty expenses. The court did not intend to permit Commerce to reject AOC in resolving the warranty 
expense issue here. 








U.S. COURT OF INTERNATIONAL TRADE 49 


toms’ classification of the merchandise, primarily arguing that the mer- 
chandise should be classified as a part of a starter motor, under 
subheading 8511.90.60 of the HTSUS. The Court exercises its jurisdic- 
tion pursuant to 28 U.S.C. § 1581(a) (1988). Upon review of the evidence 
and testimony presented at trial, the Court finds that the subject mer- 
chandise is properly classified as a part of a starter motor. 


BACKGROUND 


To understand the function of the merchandise at issue in this case, it 
is helpful to review the evolution of the merchandise. At trial, Mitsu- 
bishi’s expert in the field of automotive engineering, Dr. Harold Schock, 
Jr., explained that the merchandise evolved in the following manner. 
When cars were invented, drivers used manual cranks to start their en- 
gines. In the early 1900s, an electro-mechanical starter motor replaced 
the manual crank. The starter motor used a mechanism known as a 
Bendix drive assembly (“Bendix”) to engage the engine. A Bendix was 
basically a pinion gear that moved along a shaft in the starter motor, en- 
gaged the ring gear on the engine flywheel, turned the flywheel during 
ignition, and then disengaged from the flywheel. The merchandise at is- 
sue in this action eventually replaced the Bendix. 

The parties agree that the subject merchandise is an assembly con- 
sisting of the following elements: (1) a toothed pinion gear; (2) a pinion 
sleeve; (3) a barrel with a helical spline; (4) a washer; (5) a cover; (6) five 
small rollers; (7) five small springs; (8) a nylon flange; and (9) a snap 
ring. Pretrial Order, Schedule C (“Uncontested Facts”) at 1. The parties 
also agree that one advantage of the subject merchandise over a Bendix 
is that it not only possesses a pinion gear, but it also possesses rollers and 
springs. The rollers and springs provide the merchandise with an over- 
running clutch feature, which will be explained further below. Id. 

Mitsubishi’s expert witness on the subject of automobile starting sys- 
tems, an engineer at Chrysler Corporation named Robert Hojna, testi- 
fied as to how the merchandise works. When a driver turns the key in the 
ignition of his car, a solenoid switch pushes the merchandise forward un- 
til the merchandise’s pinion engages the ring gear on the engine fly- 
wheel. The pinion then turns the engine flywheel. Once the engine 
starts running, the merchandise’s overrunning clutch feature allows 
the pinion to freewheel for about one-tenth ofa second; this prevents the 
starter motor from being accelerated to excessive speed and prolongs 
the life of the pinion. The solenoid switch then pulls the merchandise 
away from the engine flywheel. 

Mitsubishi imports the subject merchandise from Japan exclusively 
for resale to Ford Motor Company. Uncontested Facts at 1. According to 
an Executive Vice President at Mitsubishi, Keith Postell, Mitsubishi 
usually refers to the merchandise as a “starter drive assembly.” Exhibits 
introduced by Mitsubishi at trial show that Ford Motor Company simi- 
larly refers to the subject merchandise as a “drive assembly” in its blue- 
prints. According to the expert on starting systems, Mr. Hojna, 
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engineers at Chrysler Corporation also refer to the subject merchandise 
as a “starter drive assembly.” 

Customs had classified the subject merchandise as a part of a starter 
motor in the past, according to the Executive Vice President at Mitsu- 
bishi, Mr. Postell. In 1990, however, Customs officials at the port of De- 
troit questioned whether the merchandise should be so classified. They 
requested clarification from a Customs Import Specialist in New York 
named Kar! Riedl. Mr. Riedl decided to classify the merchandise as a 
clutch, under subheading 8483.60.40, HTSUS, with a duty rate of 5.7 
percent ad valorem. At trial, Mr. Ried] testified that he based his deci- 
sion on the following factors: (1) samples of the merchandise; (2) manu- 
als depicting the merchandise; (3) his perception of the function of the 
merchandise; and (4) his lay knowledge of automobiles. He did not, how- 
ever, have the opportunity to see the merchandise in action, i.e. engag- 
ing the engine flywheel. 

The entries of merchandise at issue in this case were imported be- 
tween February 1992 and June 1992. Customs classified these entries of 
merchandise as clutches under subheading 8483.60.40, HTSUS, with a 
duty rate of 5.7 percent ad valorem. Mitsubishi protested Customs’ clas- 
sification of its merchandise. After Customs denied Mitsubishi’s pro- 
tests, Mitsubishi filed suit in this Court. 

At trial, Mitsubishi argued that Customs should classify its merchan- 
dise as “[e]lectrical ignition or starting equipment * * * starter motors 
* * *(plarts,” under subheading 8511.90.60, HTSUS, with a duty rate of 
3.1 percent ad valorem. In the alternative, Mitsubishi asserted that Cus- 
toms should classify the merchandise as: (1) “[s]tarter motors and dual 
purpose starter-generators,” under subheading 8511.40.00, HTSUS, 
with a duty rate of 3.1 percent ad valorem; or (2) “[p]arts and accessories 
of motor vehicles * * * [c]lutches and parts thereof” under 8708.93.60, 
HTSUS, with a duty rate of 3.1 percent ad valorem. After Mitsubishi 
presented its case in chief, defendant argued that Customs’ classifica- 
tion of the subject merchandise as a clutch was correct. 


DISCUSSION 

Customs’ classification of the merchandise as a clutch under subhead- 
ing 8483.60.40 of the HTSUS is afforded a statutory presumption of cor- 
rectness. 28 U.S.C. § 2639(a)(1) (1988). Mitsubishi bears the burden of 
overcoming this initial presumption. Jd. To determine whether Mitsu- 
bishi has overcome the statutory presumption in favor of Customs, the 
Court will first consider whether the classification provision applied by 
Customs encompasses the subject merchandise. Jarvis Clark Co. v. 
United States, 2 Fed. Cir. (T) 70, 75, 773 F.2d 873, 878 (1984). The Court 
will then consider whether any of the alternative classifications pro- 
posed by Mitsubishi better describes Mitsubishi’s imports. Id. 
A. Clutches: 


Defendant maintains that Customs properly classified the merchan- 
dise as a clutch for several reasons. First, defendant argues that dictio- 
naries define the term “clutch” so as to describe the subject 
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merchandise. Second, defendant claims that because the merchandise 
possesses all of the components of an overrunning clutch, it belongs in 
the eo nomine provision for clutches, regardless of whether it possesses 
additional components. Third, defendant asserts that members of the 
clutch industry have examined the subject merchandise for this case, 
and they have identified the subject merchandise as a “clutch.”! 

In order to rebut the presumption of correctness in favor of Customs, 
Mitsubishi argues that Customs has erred in classifying the subject mer- 
chandise as a clutch because the merchandise is more than an overrun- 
ning clutch. This Court has summarized the “more than” doctrine as 
follows: 


When an article is in character or function something other than as 
described by a specific provision in the tariff schedule, either more 
limited or more diversified, and the difference is significant, it can- 
not be classified within that provision. 


Nestle Refrigerated Food Co. v. United States, 18CIT__,__, Slip Op. 
94-118 at 6 (July 20, 1994) (appeal filed Dec. 15, 1994) (citing Robert 
Bosch Corp. v United States, 63 Cust. Ct. 96, 103-04, C.D. 3881 (1969));? 
see also Flex Track Equip., Ltd. v. United States, 65 Cust. Ct. 119, 124, 
C.D. 4063 (1970) (holding that an item may have several features that 
permit it to serve multiple functions which, in sum, characterize the 
item more than any single feature), aff'd, 59 CCPA 97, 458 F2d 148 
(1972). Upon review of the evidence and testimony presented at trial, 
the Court agrees with Mitsubishi’s contention that the merchandise is 
more than a clutch. 

Preliminarily, the Court notes that the dictionary definition of the 
term “clutch” does not aid in the classification of the subject merchan- 
dise. Webster’s Third New International Diciionary (1993) defines a 
clutch as, among other things: 


[A] coupling used to connect and disconnect a driving and a driven 
part of a mechanism esp. one that permits the former part to engage 
the latter gradually and without shock. 


As Customs acknowledged at trial, under this definition a hand can 
theoretically qualify as a clutch when it serves as a coupling between a 
screwdriver and a person’s arm. Because the definition is vague and ov- 
erly broad, the Court does not accord it significant weight. Pfaff Am. 
Sales Corp. v. United States, 17 CIT __, , Slip Op. 93-101 at 8 
(June 9, 1993); see also Sumitronics Inc. v. United States, 19 CIT 

__, Slip Op. 95-10 at 5 (Jan. 31, 1995) (citing General Methods Corp. v. 


ee. 


1 At trial, defendant presented an expert in the field of hanical ing named Glenn Rightmire who testi- 
fied that although he had never seen the merchandise prior to this case, he would categorize the merchandise as a 
clutch. Defendant also presented a fact witness named Harry Swan who worked for a clutch manufacturer for 39 years. 
Mr. Swan testified that although he had never seen the merchandise prior to his deposition, nor had he seen it in use, he 
would classify it as a clutch. 

2 In Robert Bosch Corp., 63 Cust. Ct. at 104, Customs had classified the solenoid switch used in a starter motor as an 
electrical switch under the Tariff Schedules of the United States. Plaintiff argued that the solenoid switch was more 
than an electrical switch because it not only caused electrical current to flow from the battery into the ignition system, 
but it also mechanically engaged the starter motor and the engine flywheel, and this engagement made it possible for a 
car to start. The Customs Court agreed that the solenoid switch was more than an electrical switch and classified it as 
“other electrical starting and ignition equipment for internal combustion engines, and parts thereof.” 
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United States, 59 CCPA 109, 112, 458 F.2d 521, 523 (1972) (tariff provi- 
sions do not necessarily include everything that falls within their literal 
meaning)). 

The Court recognizes that the dictionary definition of “overrunning 
clutch” is more specific than the definition of “clutch.” Webster’s Third 
New International Dictionary (1993) defines an overrunning clutch as: 


1: aclutch used in a starter that transmits cranking effort but over- 
runs freely when the engine tries to drive the starter 2: a special 
clutch used in several mechanisms that permits a rotating member 
to turn freely under some conditions but not under others. 


The Court finds, however, that the dictionary definition of “overrun- 
ning clutch” fails to describe the merchandise completely; rather, it de- 
scribes one ancillary feature of the merchandise. The definition 
describes the springs and rollers that lay between the pinion sleeve and 
cover of the merchandise. These items transmit cranking effort and al- 
low the merchandise to slip when the engine begins to drive the starter. 
They are not, however, the only elements of the merchandise. 

Other significant elements of the subject merchandise are the pinion 
and the helical spline. Mitsubishi’s expert witness, Dr. Schock, verified 
the significance of these elements by testifying that most of the design 
effort and the cost of manufacturing the subject merchandise go toward 
the production of the pinion and the helical spline. The pinion is cold- 
formed and precisely machined so that its teeth will mate with the en- 
gine ring gear without significant wear. The helical spline is also 
machined, and it is cut to precise rotational angles so that it can mate 
with an armature shaft extending from the motor. In contrast, the mer- 
chandise’s cover, rollers, and springs are inexpensive, readily-ayailable 
items, which require much less design effort than the pinion and spline. 

Further, those who buy, sell, and work with the subject merchandise 
recognize it as more than an overrunning clutch. Mr. Postell, the Mitsu- 
bishi Vice President, testified that Mitsubishi normally calls the mer- 
chandise a “starter drive assembly.” Mr. Hojna, the expert witness who 
works with automobile starting systems, also testified that he calls the 
subject merchandise a “starter drive assembly.” This name acknowl- 
edges that the merchandise is an assembly of several elements that work 
together to start a car. At trial, witnesses presented by defendant as 
members of the clutch industry may have identified the merchandise as 
a “clutch.” However, the Court finds it significant that these witnesses, 
who profess to have extensive knowledge of clutches, had never encoun- 
tered the subject merchandise until they examined it for this case. 

Moreover, as witnesses presented by both parties testified, the subject 
merchandise is an amplification of a Bendix, not an amplification of a 
clutch. Expert witnesses for Mitsubishi, i.e. Dr. Schock and Mr. Hojna, 
testified that the merchandise replaced the Bendix. They further testi- 
fied that the merchandise could engage the ring gear on the engine fly- 
wheel even if it did not have an overrunning clutch feature. Similarly, 
Customs’ Import Specialist, Mr. Riedl, testified that the merchandise is 
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essentially a Bendix that has been enhanced by the addition of an over- 
running clutch feature. He further testified that the merchandise per- 
forms the same function as a Bendix, i.e. it works to start a car. 

In summary, Customs’ classification of the merchandise as a clutch 
improperly focuses on an ancillary feature of the merchandise. The mer- 
chandise’s overrunning clutch feature merely allows the merchandise 
to slip for a fraction of a second after the pinion engages the engine fly- 
wheel, thereby prolonging the life of the pinion. Indeed, the merchan- 
dise could engage the flywheel even if it did not have an overrunning 
clutch feature. Consequently, the Court finds that the subject merchan- 
dise is more than an overrunning clutch. Mitsubishi has rebutted the 
presumption of correctness in favor of Customs’ classification of the 
merchandise. 


B. Parts and Accessories of Motor Vehicles: 


Having found that Mitsubishi has rebutted the presumption of cor- 
rectness in favor of Customs’ classification of the subject merchandise, 
the Court turns to consider whether the merchandise falls within any of 
the alternative classifications advanced by Mitsubishi. As one alterna- 
tive, Mitsubishi had suggested that Customs should classify the mer- 
chandise as a part of a motor vehicle under subheading 8708.93.60, 
HTSUS, with a duty rate of 3.1 percent ad valorem. Mitsubishi only ad- 
vanced this classification, however, as an alternative to be applied in the 
event that the Court were to find that the subject merchandise is 
a clutch.? Because the Court has found that the merchandise is more 
than a clutch, this alternative classification does not warrant further 
discussion. 


C. Starter Motors and Dual Purpose Starter-Generators: 


Mitsubishi has suggested that the merchandise may be classified as 
“electrical ignition or starting equipment * * * starter motors and dual 
purpose starter generators,” under subheading 8511.40.00, HTSUS, 
with a duty rate of 3.1 percent ad valorem. The Court disagrees. Parts of 
articles generally do not fall within an eo nomine or use category, such as 
subheading 8511.40.00, HTSUS, unless the category contains a specific 
provision for parts. Lynteq, Inc. v. United States, 10 Fed. Cir. (T)__, 
___, 976 F.2d 693, 697 (1992); see also Westminster Corp. v. United 
States, 78 Cust. Ct. 22, 26, 432 F Supp. 1055, 1058 (1977), appeal dis- 
missed, 64 CCPA 179 (1977) (citations omitted). Because the subject 
merchandise is only a part of a starter motor, and subheading 
8511.40.00, HTSUS, does not contain a specific provision for parts, sub- 
heading 8511.40.00, HTSUS, does not apply in this case. 


3 The Court notes that if the subject merchandise is not aclutch, but rather a part of a starter motor, then it cannot be 
classified as part of an automobile, even though it is used solely in automobiles. This is because a subpart of a particular 
part of an article is more specifically provided for as a part of the part than as a part of the whole. C.F Liebert v. United 
States, 60 Cust. Ct. 677, 686-87, 287 F. Supp. 1008, 1014 (1968) (holding that parts of clutches which are parts of 
winches are more specifically provided for as parts of clutches than as parts of winches). 
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D. Parts of Starter Motors: 


Mitsubishi has also suggested that the subject merchandise falls with- 
in the HTSUS provision for parts of starter motors. A provision for parts 
of an article covers products solely or principally used as parts of such 
articles. Additional U.S. Rule of Interpretation 1(c). A provision for 
“parts” does not, however, prevail over a specific or eo nomine provision 
for such parts. Id.; see also Robert Bosch Corp. v. United States, 63 Cust. 
Ct. 187, 190-93, 305 F. Supp. 921, 923-924 (1969) (discussing when a 
more specific provision preempts classification under a provision for 
parts). 

In this case, the parties do not dispute that the subject merchandise is 
used solely in starter motors for automobiles. Uncontested Facts at 1. In- 
deed, Mitsubishi’s expert witnesses, Dr. Schock and Mr. Hojna, testified 
that the merchandise is essential to the operation of such starter mo- 
tors. Further, the merchandise is not completely described by a specific 
or eo nomine provision elsewhere in the HTSUS. See supra part A. Con- 
sequently, the Court finds that the merchandise is classifiable as a part 
of a starter motor under subheading 8511.90.60, HTSUS, dutiable at 
the rate of 3.1 percent ad valorem. Judgment will be entered 
accordingly. 
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for plaintiff-intervenors Independent Radionic Workers of America, the International 
Brotherhood of Electrical Workers, the International Union of Electronic, Electrical, 
Technical, Salaried and Machine Workers (AFL-CIO) and the Industrial Union Depart- 
ment (AFL-CIO). 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis), Priya Alagiri, Attorney Advisor, Office of the Chief Counsel for Import Ad- 
ministration, United States Department of Commerce, of counsel, for defendant. 

Akin, Gump, Strauss, Hauer & Feld, L.L.P (Sukhan Kim, Warren E. Connelly, PC. and 
Margaret L.H. Png) for defendant-intervenors Samsung Electronics Co., Ltd. and Sam- 
sung Electronics America, Inc. 


OPINION 
RESTANI, Judge: This matter is before the court following a remand 


determination. Remand was ordered in Samsung Elecs. Co., Lid. v. 
United States, Slip Op. 94-149 (Sept. 21, 1994). 
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The issues raised by plaintiffs relating to a cap on the adjustment to 
USS. Price for VAT and belated correction of clerical errors, have been 
resolved against plaintiff. See Zenith Elecs. Corp. v. United States, Slip 
Op. 95-38 (Mar. 13, 1995). 

Samsung’s challenge to Commerce’s treatment of forwarding ex- 
pense is also rejected. See Independent Radionic Workers of America v. 
United States, Slip Op. 95-45 (Mar. 15, 1995). 

As the court held in Zenith Elecs. Corp. v. United States, Slip Op. 
95-46 (Mar. 15, 1995), Commerce is directed to treat Samsung’s warran- 
ty expenses as direct selling expenses for purposes of the circumstances 
of sales adjustment in this case. 
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